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PREFACE
For the purposes of the Appellee’s Answer Brief, “R.” refers to the record on.

appeal and “I.B.” refers to the Appellant’s Initial Brief (entitled “Opening Brief”).




STATEMENT OF THE FACTS AND OF THE CASE

I. THE FACTS:

On or about December 21, 2005, Appellant/Defendant Gregory M. Taylor

(hereinafter “Taylor” or “Appellant”) and Carrie M. Bargas (hereinafter “Bargas™)

executed a Note and Mortgage in favar of First Franklin, a division of National

City Bank of Indiana (hereinafter “First Franklin”). (R. 3, 6-28). Bargas is not a

party to this appeal.  First Franklin originated the loan and maintained a

predecessor interest to the Appellee, Deutsche Bank National Trust Company, as

Trustee for FFMLT 2006-FF4, Mortgage Pass-Through Certificates, Series 2006-

FF4 (hereinafier “Deutsche Bank” or fAppellee”). On or about August 1, 2008

First Franklin assigned its interest to Appellee and memorialized the same. (R.27-

28).

Appellants defaulted on the subject Note on June 1, 2008 (R. 3, 93), and owe

$193,487.52 (R. 68) to Appellee. Neither Taylor, Bargas, or any other party have

tendered any additional payments to Appellee since the initial default. The issues

presently before this Court stem from the aforementioned default, and the resulting

mortgage foreclosure action. (R. 3).

II. THE CASE:

Appellant filed a one-count Cdmplaint seeking the equitable remedy of

mortgage foreclosure on October 31,

D008 (R. 1-28). On or about February 20,




2009 Deutsche Bank filed the original I

Assignment of Mortgage. (R. 62-87).

defenses, (R. 49-50), and amended said
2009. (R. 110-131). Taylor fails to rais

boiler-plate amended affirmative def

amended answers remains questionable]

Appellee filed and appropriately

on August 7, 2009. (R. 134-136). B

Note, the original Mortgage and the original

Taylor filed an answer and affirmative
answer and affirmative defenses on June 1,
e the same issues on appeal as raised in his

enses, and the legal sufficiency of said

served its Motion for Summary Judgment

urther, Appellee timely filed all affidavits

required to support its Motion for Summary Final Judgment (R. 137-142), and the

hearing on the Motion occurred on O
The lower court entered judgment at sa]

As Appellant freely admits, no 1
Summary Judgment, and Appellant fi
Jjudgment only eighteen minutes prior
court’s docket reflects receipt of Ta
judgment. (Appendix Tab 3). The lo
November 18, 2009, (R. 196) and App

object to the foreclosure sale. Appellan

Ctober 9, 2009 at 8:45 am. (R. 149-150).
d hearing. (R. 166-172; Appendix Tab 1).

ssues of material fact existed at the time of
ed his affidavit in-opposition to summary
to the hearing. (LB. 15). Even the trial
vlor’s objections after the entry of final
wer court scheduled a judicial sale date of
21lant chose not to motion for re-hearing, or

s property sold on November 18, 2009.




SUMMA]

RY OF ARGUMENT

Both of the arguments asserted
Appellant filed its Motion in Oppos
allowable timeframe stated by the Flg

cannot raise those issues herein.

1

by Taylor come to this Court improperly.

lon to Summary Judgment well after the

rida Rules of Civil Procedure and therefore

Furthermore, Appellant’s affidayit failed to conform to the requirements of

the Florida Rules of Civil Procedure.

affidavit in opposition to summary

Specifically, the proper predicate for any

Judgment remains personal knowledge.

Conversely, an employee of Appellant’s counsel based his affidavit on a cursory

review of the alleged Mortgage E
“MERS”) website.  Said employe
knowledge of the manner in which N
sufficient basis for said knowledge. A
any substantive facts, and, therefore my

Even if the Court accepts Apy

merely states baseless accusations, dev

¥

ectronic Registration System (hereinafter

improperly claimed to have personal

AERS operates, and failed to lay a legally
s such, Appellant’s affidavit failed to allege

15t fail.

ellant’s affidavit at face value, Appellant

oid of any merit. Appellant’s argument for

the necessity of an indorsement or allonge to assign a Promissory Note, bears no

consequence, as even without a writte
assignment. Johns v. Gillian, 134 Fla.,

Assignment of Mortgage explicitly ass

n instrument, equity will effectuate a valid
575, 581 (Fla. 1938). Indeed, the subject

gns the note as well. As such, and coupled




with Appellee’s filing of the original Npte and Mortgage, Florida Statutes and case
law consider Appellee a holder entitled fto enforce the Note and Mortgage. Finally,
Appellant affirmatively stated, at both the trial and appellate levels, that the
assignment filed with the trial court transferred ownership of both instruments (R.
49-50, 1.B. 19). Accordingly, Appellant waived any right to maintain that a valid
traﬁsfer failed to occur,

Last, Florida case law clearly esta}blishes that MERS not only has the interest
to transfer both notes and mortgages ip this State, but also possesses standing to
pursue an action in foreclosure. Appellant cited absolutely no controlling case law
to Ithe contrary, and instead attempts to offer non-binding authority. The law 1s
clear in Florida — MERS possesses the|necessary interest to transfer an interest in

the promissory note.




ARGUMENT

Issue 1.

THE APPELLANT [sic] PRESEN]
WAS NOT ENTITLED TO ENF(
NOTE IN QUESTION.

Standard of Review: The stan
evidence presented to the trial court
discretion. Pohlman v Barry, 753 80.2

Discussio

As a cursory matter, Appellant’s
trial court level forecloses any opportt
raises this appeal claiming he filed
Judgment that was not properly consi
factﬁal questions remain for this Honot

Pursuant to Fla. R. Civ. Pro. 1.5
affidavits to be considered at summary,
5 .days before the hearing “or by delix
later than 5:00 p.m. two business dri
initiation of the summary judgment hg

docket, Appellant either filed his aff

around the same time. (R. 166-172, 184

I'ED EVIDENCE THAT IT
JRCE THE PROMISSORY

dard of review on appeal, when reviewing

at summary final judgment, is abuse of
d 603, 605 (Fla. 4th DCA 2000).

n:

failure to properly preserve the issues at the
nity to raise those issues herein. Appellant
an Affidavit and Opposition to Summary
dered by the trial court. Consequently, no
able Court.

10{c) an adverse party may serve opposing
Judgment, by mailing the affidavits at least
ering the affidavit to movant’s attorney no
lys prior to the day of hearing.” At the
aring, and as indicated by the trial court’s

davit after the court entered judgment or

; Appendix Tab 2). Appellant’s Affidavit in




opposition may have been filed m
Judgment, but certainly less than the
Civil Procedure.

It 1s well settled that objections
apprise the trial court of the potential |
review. Ferguson v. State, 417 S0.2d f!
S0.2d 701 (Fla. 1978); Clark v. Staie
Supreme Court has consistently stat
components.” Harrell v. State, 894 §
must make a timely, contemporaneou
state a legal ground for that objection.’

cognizable on appeal, it must be the

-1

ore than five minutes prior to summary

five days mandated by the Florida Rules of

must be made with sufficient specificity to

error and to preserve the point for appellate

39 (Fla. 1982); see also Castor v. State, 365

, 363 50.2d 331 (Fla. 1978). The Florida

ed that, “proper preservation entails three
0. 2d 935, 940 (Fla. 2005). “First, a litigant

s objection.” Id. “Second, the party must

Id. “Third, ‘in order for an argument to be

specific contention asserted as legal ground

for the objection, exception, or motion below.” Id. (quoting Steinkhorst v. State,

412 So. 2d 332, 338 (Fla. 1982); Ro:l
1992).

Appellant readily admits that h
were not filed with the court until merg
never even mailed, or otherwise dd

Accordingly, Appellee’s analyses of t

Iriguez v. State, 609 So. 2d 493, 499 (Fla.

is objections, and the supporting affidavit,
b minutes prior to the hearing, and they were
livered prior to the hearing. (L.B. 15).

he previously mentioned three-pronged test




ends at prong one. Simply put, Appe
prevent this Court from hearing any of
Even if this court entertains App

Taylor’s counsel was both legally insu

llant’s failure to preserve objections should
Appellant’s arguments.
ellant’s objections, the affidavit prepared by

fficient and entirely inadmissible. First, an

employee of Appellant’s counsel prepared and signed said affidavit, and the basis

of the information stemmed from a ¢y
just one day prior to Summary Judgme
that the affiant could possess the ng
workings and corporate structure of ]
website, seems quite questionable.
Rule 1.510(e), Florida Rules o
“[s]upporting and opposing affidavits
set forth such facts as would be
affirmatively that the affiant is compe!
Further, the comments to Rule 1.5]
affirmatively that the .afﬁam is compet
not satisfied by the statement that he
stated in detail the facts showing that he
The purported affidavits in the

insufficient statements, devoid of ar

rsory review of the alleged MERS website
nt. (R. 184, Appendix Tab 2). The notion
zcessary personal knowledge of the inner

MERS (or any company) by reviewing its

[ Civil Procedure, specifically require that
shall be made on personal knowledge, shall
admissible in evidence, and shall show
ent to testify to the matters stated therein.”
0 state: “[tlhe requirement that 1t show
ent to testify to the matters stated therein is
has personal knqwledge; there should be
: has personal knowledge.”

present case merely presented four legally

1y statement of material issue. (R. 184

10



Appendix Tab 2). Accordingly, s

knowledge of any corporate practice of

With that aside, Appeliee wi
below. Appellant’s principal argums
mstant Note does not entitle Appe
hypothesizes that the subject Note wa
interests on the secondary market.” A
an endorsement creates a material, fa¢

properly preserve either of these esote

order.

vl

.
o

aid affiant cannot testify as to personal

MERS.
| address Appellant’s primary arguments
t on appeal states that possession of the

llee the status of a holder. Appellant

5, “designed to have been sold in fractional

ternatively, Appellant argues the absence of
tual dispute, Although Appellant failed to

ic arguments, Appellee will address both in

By granting summary judgment, the lower court properly found that

Deutsche Bank properly held the note
mortgage effectively conveyed the ng
plain language of §673.3011(1), Florid
the subject instruments. Section 673.3
for the holder of the instrument to enft
“[t]he person in possession of a negg
~ bearer or to an identified person that is

Fla, Stat.; Troupe v. Redner, 652 So.2d

and mortgage, and that the assignment of
As such, and further bolstered by the

te.

a Statutes, Appellee was entitled to enforce

011(1), Florida Statutes, specificaily allows

rce the instrument. A holder is defined as;
tiable instrument that is payable either to
the person in possession.” § 671.201(21),

394 (Fla. 2d DCA 1995).

11



By filing the original Note

Mortgage and Assignment of Mortgage,

Deutsche Bank demonstrated that it|was the owner and holder of the note and

mortgage. (R. 62-87). Even Taylor|recognizes this in his Initial Brief. (LB. 19).

As a result, Appellee has satisfied the heavy burden of proving entitlement to

summary final judgment.

Next, Taylor mistakenly states that absent evidence of an indorsement, there

is a material factual dispute. (I.B. 22). Contrary to Appellant’s argument, The

transfer of an instrument through hssignment is well established in Florida

jurisprudence. Florida’s Supreme Couyrt held in Moses v. Woodward that while an

indorsement of the Notes would h

ave carried with them the mortgage, an

indorsement was not necessary to trangfer the notes. 109 Fla. 348 (Fla. 1933).

Further, the promissory note ¢l

carly articulates the possibility that another

party may take the note by transfer, and would therefore be entitled to enforce the

same. (R. 6). Paragraph 1 of the note

states “[t]he Lender or anyone who takes the

Note by transfer and who is entitled tg receive payments under this Note is called

the “Note Holder.” (R. 6). As such, v

through MERS, as nominee for Fir

- transferred. Clearly, the aforemention
by the assignment of mortgage. “A

intention to pass the title on a proper ¢

vhen the note and mortgage were transferred
st Franklin, the insttuments were deemed

ed partics intended the transfer, as reflected

mere delivery of a note and mortgage with

sonsideration will vest the equitable interest

12




in the person to whom it is so delivered” Johns v. Gillian, 134 Fla. 575, 581 140
(Fla. 1938).
In this case, given the valid assignment of mortgage as acknowledged by
Taylor, the intent of the parties could rjot be more clear — the note and mortgage
were transferred to Deutsche Bank. Florida law is explicit in that the holder of the
note has standing to seek enforcement of the: note. Mortgage Electronic
Registration Systems, Inc. v. Azize, 965 8o. 2d 151 (Fla. 2d DCA 2007).

Given the evidence presented to the trial court, it is clear that Deutsche Bank
was the holder of the promissory note, as it was the party in possession of same as
called for by statute. As a result of being the holder of the note, Deutsche Bank
demonstrated that it was the appropriatel party to bring and maintain this action.

Issue 2.

MERS DID NOT PASS AN ENFORCEABLE INTEREST IN THE
PROMISSORY NOTE TO THE APPELLEE.

Standard of Review: The standard of review on appeal when reviewing an
ordér of summary final judgment is de novo. Everett Painting Co. v. Padula &
Wadsworth Const?-uétion, 856 So. 2d. 1059, 1061 (Fla. 4th DCA 2003)., However,
Aﬁpellant is seeking review based oh the trial courts refusal to consider the
evidence filed in support of this issue.| To that end, the standard of review of the

trial court’s refusal to consider such evidence is abuse of discretion. Pohlman v

Barry, 753 S0.2d 603, 605 (Fla. 4th DA 2000).

13



Dis

Appellee objects to the review d

basis as raised in Issue 1. Appellant fail
opposition and supporting evidence ur
1.510(c). The trial court did not abus
affidavits and opposition filed by Appe
With that aside, Appellant’s finz

pass an enforceable interest in the prom
as a result of applicable Florida Statut
cites to several out of state jurisdictions
whatsoever. Taylor fails to cite to a si
for the proposition that MERS cannot
he argues should be the case in the instd
In fact, Florida law is entirely
Taylor. “[I]t is apparent—and we so Iy
or defenses are affected by the use of {
Registration System, Inc. v. Revoredo,
Revoredo Court held that MERS, ever
holder and had standing to bring a for

present matter, the Deutsche Bank w

ussion:
f Appellants MERS argument on the same
ed to timely raise this argument by filing an

der Florida Rules of Civil Procedure Rule

=3
L

its discretion in refusing to consider the
lant for the reasons stated in Issue 1.

1, flawed argument is that MERS failed to
issory note. Again, this argument must fail
es, and controlling case law. Taylor again
, which have no bearing on Florida matters
ngle, solitary Florida case that would stand
ransfer an interest in a promissory note, as
nt matter.

p the contrary to the arguments offered by
old—that no substantive rights, obligations
he MERS device...” Mortgage Electronic
955 So.2d 33 (Fla. 3d DCA 2007). The
1 though it did not own the note, was the
eclosure action. 955 So. 2d at 33. In the

as both the owner and the holder of the

14



subject note. If MERS has the standing necessary to maintain an action in

foreclosure on a note and mortgage, purely it has the ability to transfer the note

upon which the mortgage is secured.

Further, in Mortgage Electronic

Registration System, Inc. v. Azize, the court

similarly found that MERS was the owner and holder of the note as nominee for

the lender, and was enforcing the note
2d DCA 2007). In the present case,
instead the true owner and holder of
assignment of mortgage and note. 1

contrary that would indicate otherwise.

on the lender’s behalf. 965 So. 2d 151 (Fla.
the plaintiff was not a nominee, but was
the note and mortgage by way of a valid

'here is simply no record evidence to the

15




CON

CLUSION

WHEREFORE, for the foreg

¥
b

requests that this Court AFFIRM th

Plaintiff’s Motion for Summary Final J

CERTIFICA

oing reasons, the Appellee, respectfully
e trial court’s October 9, 2009 Order on

udgment entered in favor of Appellee.
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!

INTHE CIRCUIT COURT IN AND FOR
BREVARD COUNTY, FLORIDA

CASENO: 05-2008-CA-0658] ]

DEUTSCHE BANK NATIONAL TRUST |
COMPANY, AS TRUSTEE FOR FFMLT 2006-
- FF4, MORTGAGE PASS-THROUGH
CERTIFICATES, SERIES 2006-FF4 ’
|
Plaintiff,
vs. ’ }
GREGORY TAYLOR A/K/A GREGORY M
- TAYLOR; CARRIE BARGAS A/K/A CARRIE M.
'BARGAS; UNKNOWN SPOUSE OF GREGORY
TAYLOR A/K/A GREGORY M. TAYLOR; |
UNKNOWN SPOUSE OF CARRIE BARGAS
A/K/A CARRIE M. BARGAS:; UNKNOWN
TENANT J; UNKNOWN TENANT I, and any
unknown heirs, devisees, grantees, creditors, and
other unknown persons or unknown spouses cléjming
by, through and- under any of the above-named!
Defendants, g ’
Defendants. |
/

SUMMARY FINAL JUDGMENT FOR FORECLOSURE
. i

THIS ACTION came before the Court on Plaintiff's Motion for Summary Final Judgment
and the Court, based upon the state of the reo&rcl at the time of the hearing, finds that there is no
material issue of fact or law and grants plaintiff§ motion. It is therefore

ORDERED AND ADJUDGED:
;

This Court-has jurisdiction over forecloisure cases pursuant to Florida Statutes. Service of
process has been secured upon all Defendants.

(. JURISDICTION OVER THE PARTIES AND SUBJECT MATTER:

%

Jw



2. THE DEBT AND ITS VALIDITY:

Plaintiff holds a lien for the total suirn in this Final Judgment which is superior, prior and
paramount to the right, title interest, claims liens, encurnbrances and equities of the following
Defendants: GREGORY TAYLOR AK/A GREGORY M. TAYLOR; CARRIE BARGAS A/K/A
CARRIE M. BARGAS: UNKNOWN SPOUSE OF GREGORY TAYLOR A/K/A GREGORY M.
TAYLOR; UNKNOWN SPOUSE OF CARRIE BARGAS A/K/A CARRIE M. BARGAS:
UNKNOWN TENANT I; UNKNOWN TENANT 11, and all persons claiming any interest since the
filing of the Lis Pendens on the following reall; property:

Lot 36, Block 2, County Club Heights, Fourth Addition,
according to the Plat thereof; as recorded in Plat Book 17,
Page 87,0f the Public Records of Brevard County, Florida

The Note and Mortgage sucd upon by the Plaintiff constitutes a valid and superior lien to the
interest of all Defendants upon the real estate encumbered thereby and therefore are established. The
Note and Mortgage are in default as alleged in the Complaint, Plaintiff is entitled to foreclose its
interests, liens, and encumbrances under said mortgage and have the proceeds of the sale applied in
payment of the sums due Plaingiff :

3. PLAINTIFF'S LIEN ON PROPERTY & SUPERIORITY.

From the Affidavits in the file and the ﬁncontested allegations of the Complaint, the correct

H

legal description of the property is as shown asbove. Plaintiff has a lien upon the real estate
hercinafler described and such Lien and security interests are prior, paramount and superior to the
right, title, interest, claims, lens, encurnbrandes and equities of all Defendants and all persons
claitning any interest since the filing of tthisgPend'enS in the property more particularly described
“above, :

4. ATTORNEY'S FEES; | :

- The mortgage provides for Plaintiff's attorney’s fees. Plaintiff has refained an attorney. The
Court finds 6 hours have reasonably been expended by Plaintiffs attorney, as set forth on said
attorney's Affidavit. Plaintiff has filed a suppbrting attorney’s fee Affidavit by an independent
attorney. The hourly fee of $175.00 is o reasohable hourly fee. Below is the total fee awarded
pursuant to Florida Patient's Compensetion F und'v. Rowe, 472 So, 2d 1145 (Fla. 1985).

b1




5 DAMAGES:

There is now due and owing to Plaintiff under the Note and Mortgage sued upon herein, the
following sums of money, to-wit; 5

PRINCIPAL BALANCE DUE : ‘ $164,933.52
Court Costs Due $1,630.08
Total Advances Due $2,334.15
Less Credits (if any) ' -0-

PLUS REASONABLE ATTORNEY’S FEES $2,505.00

($175.00 x 8.6 hours), plus a flat fee of $1,000.00

Interest on Principal Balance :
From 5/1/09 to 10/9/09 $22,084 47

($42.28 per diem) ’
$L93,48

TOTAL DUE

6. ADDITIONAL COSTS & ADVANCES: |

6.1. Any third party bidder is responsible for paying the Registry Fee and Documentary
Stamps. The Clerk shall compute the Registry Fee and Documentary Stamps and collect said
amounts from the third party bidder. Also, additional advances made by Plaintiff such as real estate
taxes, insurance, and superior mortgagee payments may be added upon filing of an affidavit listing
them. Any such amount will be added to the total bid.

6.2. Additionally, the total sum due Plai;ntiff shall include publication of Notice of Sale
costs, intetest at the legal rate per Sect. 55.03, F.8.(1994), from the date of this F inal Judgment to
the date of sale. Said interest shall be applied injaccordance with paragraph 5 above.

7. CLERK'S SALE: |

7.1. DIRECTIONS TQ SELL: Unless the Defendants shall, at any time prior to the sale of

the real estate and other property and fixtures heretofore described, pay to the Plaintiff or its
attorneys, the total sums found to be due Plaintiff, then said property shall be sold by the Clerk of
-+ the Court to the highest bidder for cash at public} sale, free and clear of all tight, title, interest, claim,-
lien, encumbrance, remainder, reversion, bomestead, dower or equity of redemption Whatsc)eyer of
- the Defendants named herein, and ail petsons, firms or corporations claiming interest in said
property subsequent to the filing of the Notice of Lis Pendens. If subsequent ta the date of Plaintiff's
Affidavit of Indebtedness and prior to the forecldsure sale, Plaintiff shail be required to advance any
monies to. protect its mortgage lien, then Plaintiff or its attorneys shal] so certify to the Clerk of this

Court, and the amount found due to Plaintiff shall be increased by the amount of such advances
without firther order of the Court, 5 '

1K




P
b

72. DATE: Said sale shall be hé‘ld by the Clerk of this Court at Brevard County
Government Center-NoYth, Brevard Roo 1, 518 South Palm Avenue, Titusville, FL 32780. on
the % day of KY J) ., 200?, at 11:00 a.m., after the publication of notice thereof
as requiréd by Section 45.03] of the Florida Statutes, and promptly after such sale the Clerk shal
complete and file a Certificate of Sale. If Plaintiff is the successful bidder at foreclosure sale it has
the right to assign its bid by filing an Assignnient of Bid form naming the party ta which the bid has
been assigned. The Clerk of the Circuit Coust is 1o issue the Certificate of Title in accordance with
Plaintiff's Assignment of Bid. ,

7.3. PLAINTIFF'S BID RIGHTS: Blaintiff is hereby given leave to bid at sajd sale and
to apply against any bid made by it the am{)l:mt found to be due Plaintiff in this Final Judgment,
Section 45.031(2) F.8. requires that the hig};l bidder post with the Clerk a deposit equal to five
percent of the final bid. However, if the Plai,‘;tiff Or ifs assignee is the successful bidder, they are
excluded from the deposit requirement. In the event that the successful bidder fails to place the
requisite deposit in accordance with Florida Statutes with the Clerk, said bid is void.
Additionally, if the final payment is not xjadc within the prescribed period, the clerk shall

z

. readvertise the sale and pay all costs of the sale from the deposit in accordance with Florida
Statutes. Any remaining funds shall be appli¢d toward the judgment.

74. CLERK'S DISBURSEMENT: Qut of the proceeds arising from the sale, the Clerk
shall retain their fee, then shall pay to the attof;neys for Plaintiff the attomey's fees and Court costs
allowed by this Court in this Judgment, and this shall be in a separate check made payable to Butler
& Hosch, P.A,, and mailed to 3185 §. Conway Road, Suite E, Orlando, Florida 37817 From the

p

remainder of the proceeds, as far as they shall apply in satisfying the Plaintiff's remaining sum due,
they are to send their check to Butler & Hosch, P.A_ at the above address, and payable to Plaintiff

7.5. SURPLUS FUNDS: If this pr‘ioperty is sold at peblic auction, there may be
additional money from the sale after paymeqt of persons who are entitled to be paid from the
sale proceeds pursuant to this Fipal Judgmeé'lt. If said real property and other property shall seli
for more than enough to pay Plaintiff all sums due it, then the Clerk shall report any surplus
- proceeds to this Court.  The Clerk of Court shall hold the surplus in the Registry of this Court.
Thereafter, upon motion and notice of hearingjto all parties, even those defaulted, the Court will
~.adjudicate the rights thereto according to law ajfld equity. General Bank v, Wesibrook, Pointe, Inc.,
- 348 So. 2d 736, (Fla, 31d DCA 1989).

Subordinate lienholders claiming a right to funds remaining after the sale, must file a

claim with the clerk no-later than 60 days afte%r the sale. If 2 subordinate lienkoider fails to file
& claim, said lienholder will not be entitied to any remaining funds,

If you are the property owner, youémay claim these funds yourself, You are not
required to have a lawyer or any other representation and you do not have to assign_ your
rights to anyone else in order for you to c_lai;m any money to which you are entitled. Please
check with the clerk of the court, Brevard County Clerk of Court, Moore Justice Center,
Attn: Circuit Civil, P.O. Box 219, Titusville, F L. 32781-0219, within ten (10) days after the sale

~ 1o




to see if there is additicnal money from the: foreclosure sale that the clerk has in the registry of
the court. ;

If you decide to sell your home ar hire someone to help you claim the additional
money, you should read very carefully all papers you are required to sign, ask someone else,
preferably an atterney who is not related to the person offering to help you, to make sure that
You understand what you are signing and ithat you are not transferring your property or the
equity in your property without the proper information. If you cannot afford to pay an
attorney, you may coniact; ;

Brevard County Legal Aid, Inc.
1017 8. ¥lorida Avenue
Rockledge, FL 32955
Phone: (?;321) 631-2500

i
to see if you qualify financially for their services, If they cannot assist you, they may be able to
refer you to a local bar referral agency or suggest other options. If you choose to contact
Brevard County Legal Aid, Inc. for assistance, you should do so as soon as possible after

receipt of this notice. ;
b

representative of the Plaintff is present. 1f there is no representative, then the sale shall be cancelled
by the Clerk. The Plaintiff's attorney shall secilre a new sale date. If a sale shall take place, it shall
be null and void and no documents issued by ithc Clerk, except to inform this Court of what may
have occurred. |

7.7. WITHDRAWING ORIGINAL DOCUMENTS: If the Plaintiff is the purchaser at the
sale, then, upon confirmation of the sale, whe_tl;*ler by the Clerk filing the Certificate of Title herein
or by order of the Court ruling upon objections to the sale, the said Plaintiff may permanently
withdraw from the court file the original mortgage, the onginal promissory note and the onginal
assignments of mortgagc, (if the originals werg filed) and the photocopies of same attached to the
complaint shall hereafter be and stand in lieu the;ireof. :

7.8. RIGHT OF REDEMPTION: The If*ight of redemption of any Defendant is terminated
upon the issuance of the Certificate of Sale by the Clerk of Court pursuant to the provisions of
Florida Statutes Chapter 4. é :

8. TITLE TO SUCCESSFUL BIDDER: _
b
If no objections to said sale are filed in s proceeding within ten days from the filing of the
Certificate of Sale, the Clerk shall forthwith conplete and file a Certificate of Title as preseribed by
law, after which the sale of the real estate and other property and fixtures shall stand confirmed as
cettified by the Clerk. Title shall pass fully: and completely to the purchaser named in the
Certificate of Title free and clear of any right, titjc, interest, estate, claim or equity of redemption of

the Defendants or any person claiming by, through or under them or any person claiming any

!
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confitmed as certified by the Clerk. Title mf the real estate and other properties sold shall pass fully
and completely to the purchaser named in x;hc Certificate of Title, free and clear of any right, title,
interest estate, claim.or equity of redemption of the Defendants or any person claiming by, through
Or under them or any person claming any ihterESt in said real estate or other property and fixtures
since the filing of the Notice of Lis Pendens herein. Plaintiff, if successful bidder at the foreclosure
sale, may assign its Bid by filing a Notice o;f Assignment and the Clerk of the Court shall issue the
Certificate of Title to said assignee without further Order of Court,

8.1. CERTIFICATE QF TITLE: %On filing the Certificate of Title the defendants 1 this
action as mentioned above and al] petsons claiming under or against said defendants since the filing
of the Lis Pendens shall be toreclosed of all gstate or ¢laim in the real property and the purchaser at

the sale shall be let into possession of the property.

9. WRITS OF POSSESSION ISSUANCE;

0. COMPLIANCE WITH FLORIDA STATUTES CHAPTER 55

Pursuant to Florida Statutes Chapter 55 the following is the address of the Plaintiff: 150
Allegheny Center, Pittsburgh, PA 15212

1. RETENTION OF JURISDICTION:
* This Court retains jurisdiction for the {urpose of making any further orders and judgments

as may be necessary and appropriate hérein, including but not limited to all claims for deficigncies.
i -

‘ NWRDERED in Chambers gat Titusville, Brevard County, Florida this day
of E i > , 2009,

S €

LIBAH-BAMIDSON, CIRCUTT COURT
: A erial

5~
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Copies 1o:

Jonathan J.A. Paul, Esquire
BUTLER & HOSCH, P.A.,

3185 South Conway Road, Suite E
Orlando, Florida 32812

Attomey for Plaintiff

Carrie Bargas a/k/a Carrie M. Bargas
6080 Grissom Parkwa
Cocoa FL 32927

Tushaar Desai, Esq.
4767 New Broad Street
Orlando, FL 23814
Attorney for Defendant
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IN THE CIRCUIT COURT OF THE RIGHTEENTH JUDICIAYL, CIRCUIT
OF FLORIDA, IN ANDFOR BREVARD COUNTY

| 1
Lo :

DEUTSCHE BANK NATIONAL ASSOCIATION |  Case No.: 05-2008-ca-065811
COMPANY, AS TRUSTEE FOR FEMLL 20064*‘1;'"4,
MORTGAGE PASS-THROUGH CERTIFICATES,
SERIGS 2006-FT4, .

Plaintiff,
V.

GREGORY TAYLOR, A/K/A GREGORY M.
TAYLOR, CARRIE BARGAS, A/K/ACARRIE |
M. BARGAS, UNKNQWN SPOUSE OF GREG(EJIRY :
TAYLOR, A/K/A GREGORY M. FAYLOR, ® !
UNKNOWN SPOUSE OF CARRIE M, BARGAS|
UNKNOWN TENANT 1, UNKNOWN TENANT &r !
AND ANY UNKNOWN HEIRS, DEVISEES, :
GRANTEES, CREDITORS, AND OTHER UNKNOWN
PERSONS OR UNKNOWN SPOUSES CLAIMING BY.
THROUGH AND UNDER ANY OF THE ABOVE- |
NAMED DEFENDANTS, ; -

Defendants, - §j .
' | /i
DEFENDANT GREGORY TAYLOR'S OPPOSITION TO
FLAINTIFF'S MOTION FOR SUMMARY FINAL YUDGMENT AND
CROSS-MOTION FO RY JUD
‘ : !
Defendant Gregory Taylor (“Defendant™), b!y and through his undetsigned attorneys, and
pursuant to Rule 1.510 responds to Plaintiff's Motion fort Summary Judgment and hereby cross-moves
for Summary Judgment. C [

—.

i i

i
L
FAGTS |
Hi H

These are the sole facts: the existence of 2 Plxjunﬁésozy Note, 2 Mortgage Instrument and an

Assignuent of Mortgage. The Plaintiff's complaintiwas not verified, so. the claims therein are not




r i
3

i t

N : Ll e
Plaintiff claims that there aré no material digputed facts, Defendant agrees, Plainfiff ¢laims it
is entided to summary judgment as a mattey of law.i Defendant disagrees and contends that the

Plaintiff claims that the facts show that it {s the o%er and holder of the promissory note and
mortgage which are the subject of this action, The docurnents upon which the Plaintiff rests are the
Promiissory Note, Mortgage Instrument and the Assignment of Mortgage. The authenticity of these

documents are not in dispute. : i

The Promissory Note does not eary with it hny ehdorsement, allonge or assignment, and ag
such, it is payable exaotly to whom it directs payxr@:t ~the lender, First Franklin A Division of Nat,
City Bank of IN -- it does not indicate that it has bedn tratisferved to the Plaintiff, as previously stated
in Defendants' Motion to Dismiss which is inmrpo#ated In the ANSWER.

\ T

- i i
In fact, Defendsnt Gregory Taylor had requested copies of endorsements, allonges and

assignments of the Promissory Noteiin hia Request for Ploduction, but Plaintiff responded that this
was e vague request. (Exhibit A, Defendants Request fot Production #2 and #4, attached; Judicial
Notice i3 requested of Plaintiff Response tn Defendants Request for Praduction, “received Oct, §,
2009 by clerk) Certainly Plaintiff will got be able 10 sechire an endomsement gy the Promissory Note
or an allonge and since the Plaintiff claims that it alteady] filed the originals of these documents in
court, its evidence will not pet any better over t:mf-“i ;

. i

As 1 the Note instrument, Florida Statutes 4ecﬁup 673.2011 states:
' | .

Nogotiation.— : ‘ .;
(1) The term "negotistion® mesns | fmmfméiof pussession, whether volimtary or invaluntary,
- of an instrument by a person other than the i§suet: to a person who thereby becomes ifs holder.

person, negotlation requires transfer of possession of the instrument and its indorsement
by the hotder. I an Instrament is payable toh:earér, it may be negotiated by transter of
possession alone. ' P

il
i

(2) Except for negotiation by & remitter, if d}: its&_itrmﬂent ir Payable to an dentified

I
T
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i

i
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I
And, if a Note is transferred ; but ot mdcirséd, tHe holder gets the specifically enforceable
right to the the Indorsement of the the transferar + g0 that it can be enforced!
: i

Florida Statutes section 673.2031 states:

Transter of instrument; tights acquired by; tr,'%msfér.—

: P i !
(1) An instrument is trangferred whon it i dolivdced by a porson other than its issuer for the '
purpose of giving to the person receiving delivery the right to enforce the instrument.

(2) Transfer of an instrument, whether or m’ot the; transfer is a negotiation, vests in the
transferce any right of the transferor 1o enfotce the instrument, including any right as a
holder in duc course, but the ‘transferee ca:;':lot acquire rights of  holder in due course by a
transfer, directly or indirectly, from a holdet in due course if the transferee engaged in
fraud or Wegality affeoting the instrument, | |

(3) Unless otherwise agreed, if iy instrm.f:ém isitranyferred for valwe and the transferee
does not become a kolder because of lack of indorsemient by the transferor, the transferec
has a specifically anforceable right fo the dngudlified indorserment of the tro ferpr, but
negotlation of the instrumenit does not oceur until the indorsement & made,
) A :
Every miortgage is composed of two docurgénts — the note and the mortgage instrument. No
Iatter how much the mortgage iof the agreement, the note is the essence of

is acclaimed as the basis
the debt. Sobel v. Mutual Dev.

Inc.,'313 So. 2d 77 (Fla.

910 (Fla. 3 DCA 1982); Marpiewicz v. Terco Prop. 441

(Thicd) Property (Mortgages) section 5.4 (1997).

1 DCA, 1975); Pepe v. Shepherd, 422 So, 2d

iS0. 2d 1124 (Fla. 3 DCA 1983); Restatermnent

i

1]

|
The note is the instrument of concem in all ‘:!nssig:&ment situstions, There is an old maxim “the
mortgage follows the note”, Eving v. Gainsville NE;’I Bark, 85 So. 659 (Fla. 1920); Case v. Smith,

200 So. 917 (Fla. 1941
assignment of the note carries with it

1929); Miamii Mtve. & Guar. V.
Medeiros, 347 So. 2d 730(Fla. 4 DQA 1977) i

The Promissory Note is cvidence of the prin
mere incident to the note. Brown v. Bnell, 6 Fla. 74
678 (Fla. 1912); Scott v. Taylgr, 58 So. 30 (Fla. 191
533 So. 2d 1256 (Fla. 5 DCA

section 101 (1997)

r

i

) The note is evidenoe of the{privtary
the mortgage and ifs rights, even though the mortpage
instrument has not been assigned either orally or inwriting,
127 Sp. 323 (Fla. 1930);

mortgage obligations or the debt. The

*

iggs, 123 So. 833 (Fla.

So. Coloninl Mige, Co. v,

ary moitgage obligation. The mortgage is only a |
1 (1856); Tayton !
2); Young v. Victory,
!, 989): Restaternent

Amerean Nut’] B 57 5o,
150 So. 624 (Fia. 1933);
(Third) Property (Mortgages)

The mortgage instryment is only the sli':nt':ui‘iifji for ihe Indebtedness and the mortgagee mey sue
| By

1k







