
IN THE CIRCUIT COURT OF THE 18TH JUDICIAL CIRCUIT

OF FLORIDA, IN AND FOR BREVARD COUNTY

Deutsche Bank National Trust Company as


Case #2008-CA-050000

Trustee for Morgan Stanley ABS Capital I

Inc., MSAC 2007-NC4,




Division #:  O




Plaintiff,

vs.


JOHN J. DOE and JANE K. DOE, His Wife;

State of Florida Department of Revenue; Unbeknownst

Parties in Possession #2;  If living, and all Unknown

Parties claiming by, through, under and against the 

above named Defendant(s) who are not known to be

dead or alive, whether said Unknown Parties may claim

an interest as Spouse, Heirs, Devisees, Grantees, or 

Other Claimants,




Defendant(s).

_____________________________________________/

DEFENDANT JOHN DOE'S

MOTION FOR SANCTIONS FOR DISCOVERY VIOLATIONS, OR IN THE ALTERNATIVE TO COMPEL FURTHER RESPONSES TO INTERROGATORIES


Defendant JOHN DOE, (“Defendants”), by and through his undersigned attorney, and pursuant to Rule 1.380 of the Florida Rules of Civil Procedure, moves the Court for the entry of a sanctions order for discovery violations against Plaintiff, Deutsche Bank National Trust Company as Trustee for Morgan Stanley ABS Capital I Inc., MSAC 2007-NC4, (“Plaintiff”), and states as follows:

I

LAW

A.
Discovery Rules:

1.
A party served with interrogatories has these options:


a. Answer each proper question without objection.


b. State that neither the responding party nor the responding party’s agents, employees, or 
    attorneys have sufficient information to answer a particular question.


c. In lieu of an answer to a particular question, designate business records containing the 
  
    requested information, and make them available for inspection. See §20:210.


d. Object to improper questions. See §20:241.


e. Move for a protective order. See §20:310.


[Fla R Civ P 1.340(a),(c).]

2.
Each interrogatory question must be answered:


a. Separately. See §20:172.


b. Fully. See §20:173.


c. In writing and under oath.


[Fla R Civ P 1.340(a).]

3.
The available remedies for a discovery sanction are:


a. The establishment of specific facts. [Fla R Civ P 1.380(b)(2)(A).]


b. Refusal to allow a party to oppose or support designated claims or defenses. [Fla R Civ P 
    1.380(b)(2)(B).]


c. Barring the use of particular witnesses or evidence or defenses. [Fla R Civ P 1.380(b)(2)
    (B).]


d. The striking of pleadings, claims or defenses. [Fla R Civ P 1.380(b)(2)(C).]


e. Entry of a default or dismissal of a suit. [Fla R Civ P 1.380(b)(2)(C).]


f. Staying further proceedings pending compliance with the order. [Fla R Civ P 1.380(b)(2)
   (C).]


g. Holding the party in contempt. [Fla R Civ P 1.380(b)(2)(D).]


h. Awarding fees and expenses. [Fla R Civ P 1.380(b)(2).]


i. Other sanctions as deemed appropriate under the circumstances. [Fla R Civ P 1.380(b).]

4.
The interrogatories must be answered fully. [Fla R Civ P 1.340(a).] No case expressly defines “fully.” The point is to answer each interrogatory completely, responding to all that is asked. [See Golden Yachts, Inc. v. Hall, 920 So 2d 777 (Fla 4th DCA 2006) (defendant failed to fully and accurately answer plaintiff’s interrogatories; failed to identify employee responsible for deciding materials required to construct boat cradles—the purchaser; and failed to identify an eyewitness to the accident who had provided first aid to the plaintiff); also see Grinnell Corp. v. The Palms 2100 Ocean Blvd., Ltd., 924 So 2d 887 (Fla 4th DCA 2006); Sizemore v. Ray Gunter Trucking, Inc., 452 So 2d 717 (Fla 1st DCA 1988) (continued postponement of full answers to interrogatories and other discovery and violation of order compelling responses resulted in dismissal of case; ultimately dismissal was overturned because notice of dismissal hearing was not served on miscreant).] Furthermore, “full” interrogatory answers must be “honest” and complete answers; discovery misconduct can be punished. [Metropolitan Dade County v. Martinsen, 736 So 2d 794 (Fla 3d DCA 1999) (motorist claiming personal injury as a result of being rear-ended by county bus misrepresented and omitted facts in her answers to interrogatories, and was therefore held to have forfeited her right to proceed).]

B.
Holder in Due Course:

5.
Florida Statutes section 673.3021(1) provides that a holder in due course means the holder of an instrument if: 


(a)  The instrument when issued or negotiated to the holder does not bear such apparent 
evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into 
question its authenticity; and 


(b)  The holder took the instrument: 



1.  For value; 



2.  In good faith; 



3.  Without notice that the instrument is overdue or has been dishonored or that there is 

an uncured default with respect to payment of another instrument issued as part of the 

same series; 



4.  Without notice that the instrument contains an unauthorized signature or has been 

altered; 



5.  Without notice of any claim to the instrument described in s. 673.3061; and 



6.  Without notice that any party has a defense or claim in recoupment described in s. 

673.3051(1). 

6.
Florida Statutes section 673.3021(3) provides that a person does not acquire rights of a holder in due course of an instrument taken: 


(a)  By legal process or by purchase in an execution, bankruptcy, or creditor's sale or similar 
proceeding; 


(b)  By purchase as part of a bulk transaction not in ordinary course of business of the 
transferor; or 


(c)  As the successor in interest to an estate or other organization. 

7.
Florida Statutes section 673.3021(4) provides that “If, under s. 673.3031(1)(a), the promise of performance that is the consideration for an instrument has been partially performed, the holder may assert rights as a holder in due course of the instrument only to the fraction of the amount payable under the instrument equal to the value of the partial performance divided by the value of the promised performance.” 

8.
Florida Statutes section 673.3021(5) provides that “If the person entitled to enforce an instrument has only a security interest in the instrument and the person obliged to pay the instrument has a defense, claim in recoupment, or claim to the instrument that may be asserted against the person who granted the security interest, the person entitled to enforce the instrument may assert rights as a holder in due course only to an amount payable under the instrument which, at the time of enforcement of the instrument, does not exceed the amount of the unpaid obligation secured.” 

C.
Negotiability of Note:

9.
Negotiable Instrument.  In order for a promissory note to be a negotiable instrument, the promissory note must satisfy all of the requirements set forth in chapter 673.1041.  Nagel v. Cronebaugh, 782 So.d 436 (Fla. 5th DCA 2001) (holding that the promissory note did not provide a fixed principal amount and was therefore not a negotiable instrument); United Nat’l Bank of Miami v. Airport Plaza Ltd. P’ship, 537 So.2d 608, 609 (Fla. 3d DCA 1988) (holding that a promissory note must contain an “unconditional covenant to pay a certain sum in money” in order to be a negotiable instrument under the UCC); Locke v. Aetna Acceptance Corp., 309 So.2d 43 (Fla. App. 1975) (holding that a promissory note must be payable to bearer or order and the notes in question were payable “to 

seller” and therefore not negotiable instruments).  Chapter 673.1041 provides:

(1) Except as provided in subsections (3), (4), and (11), the term “negotiable 
instrument” means an unconditional promise or order to pay a fixed amount of 
money with or without interest or other charges described in the promise or 
order, if it:

(a) Is payable to bear or to order at the time it is issued or first comes into 
possession of a holder;

(b) Is payable on demand or at a definite time; and 

(c) Does not state any other undertaking or instruction by the person promising 
or ordering payment to do any act in addition to the payment of money, but the 
promise or order many contain:

1. An undertaking or power to give, maintain, or protect collateral to secure 
payment;

2.  An authorization or power to the older to confess judgment or realize on or 
dispose of collateral; or

3.  A waiver of the benefit of any law intended for the advantage or protection 
of an obligor. Fla. Stat. ch. 673.1041(1) (1993).

10.
If the note in question meets all of the following requirements, it is a negotiable instrument.  Once the promissory note is determined to be a negotiable instrument, it is subject to Chapter 673 of the Florida Statutes, which is the Florida Uniform Commercial Code (the Code) for negotiable instruments.  Fla. Stat. ch. 673.1021(1) (“This chapter applies to negotiable instruments”).  As such, so long as the promissory note in question meets all of the above requirements, it is an instrument, Fla. Stat. ch. 673.1041(2) (“The term ‘instrument’ means negotiable instrument”), and is subject to the Code.  

11.
Negotiability.  Negotiation of an instrument is dependent on whether the instrument is payable to an identified person or if it is payable to bearer.  Fla. Stat. ch. 673.2011(2) (1993).  If the instrument is payable to an identified person, the instrument is not negotiated unless there is a transfer of possession and it is indorsed by the holder.  Fla. Stat. ch. 673.2011(2) (1993).  If the instrument is payable to bearer, the instrument is negotiated by simple transfer of possession.  Chapter 673.2001 states:

(1) The term “negotiation” means a transfer of possession, whether voluntary or involuntary, 
of an instrument by a person other than the issuer to a person who 
thereby becomes its holder.

(2) Except for negotiation by a remitter, if an instrument is payable to an identified person, negotiation requires transfer of possession of the instrument and its indorsement by the holder.  If an instrument is payable to bearer, it may be negotiated by transfer of possession alone.  Fla. Stat. ch. 673.2001 (1993). 

12.
Here the instrument has not been indorsed in blank – nor has it been indorsed at all - and is, therefore, not payable to the bearer and negotiable by transfer of possession.  Fla. Stat. ch. 673.2051(2) (1993).  Chapter 673.2051(2) provides that “[i]f an indorsement is made by the holder of an instrument and it is not a special indorsement, it is a ‘blank indorsement.’  When indorsed in blank, an instrument becomes payable to bearer and may be negotiated by transfer of possession alone until specially indorsed.”  Fla. Stat. ch. 673.2051(2) (1993).  Further, the Code states that “an instrument payable to an identified person may become payable to bearer if it is indorsed in blank pursuant to s. 673.2051(2).”  Fla. Stat. ch. 673.1091(3).  As a result, the instrument is payable to bearer once it is indorsed in blank, but that did not happen in this case.

13.
Indorsement is defined by the Code in chapter 673.2041.  The Code states:

(1)  The term "indorsement" means a signature, other than that of a signer as 
maker, drawer, or acceptor, that alone or accompanied by other words is made 
on an instrument for the purpose of negotiating the instrument, restricting 
payment of the instrument, or incurring indorser's liability on the instrument; 
but, regardless of the intent of the signer, a signature and its accompanying 
words is an indorsement unless the accompanying words, terms of the 
instrument, place of the signature, or other circumstances unambiguously 
indicate that the signature was made for a purpose other than indorsement. For 
the purpose of determining whether a signature is made on an instrument, a 
paper affixed to the instrument is a part of the instrument.  Fla. Stat. ch. 
673.2041 (1993).

II

FACTS

A.
Market Securitization: 

14.
There has been an industry-wide practice of selling residential real estate mortgage loans to Real Estate Mortgage Investment Conduit (REMIC) trusts. The mortgage loan is typically sold by the Lender to a purchaser on the secondary or tertiary market who would sell/convey the mortgages to the trust, usually in a bundle of Promissory Notes, where a depositor would “purchase” the mortgage loans from the seller, and immediately transfer these mortgage loans to the trustee in exchange for certificates.  The certificates provide terms of payment of principal and interest to the certificate holder.  The depositor then typically sells the certificates to sophisticated investors (as that term is defined by the Securities and Exchange Commission’s regulations and relevant statutes) such as pension plans.  The identities of these investors is unknown as it changes as these negotiable instruments are sold and resold in these markets, and as the investors sell and re-sell their certificates/shares in the mortgage-backed securities.  The description of a mortgage loan as being “securitized” or “collateralized” means that the mortgage loan was sold in the secondary or tertiary mortgage market and the Promissory Note was transferred to a REMIC trust where certificate holders are the ultimate beneficiary thereof.   As Defendant MERS publicly asserts, the “investors” are the beneficial owners of the mortgage loan.  (Exhibit 3, footnote 1) 

15.
The “secondary mortgage market” consists of the government or one of the government-sponsored entities created by statute to purchase residential mortgage loans from banks and other lenders. See 12 U.S.C. §§ 1451-59, 1716-23 et seq. [creating the Government National Mortgage Association (”Ginnie Mae”), Federal National Mortgage Association (”Fannie Mae”), and Federal Home Loan Mortgage Corporation (”Freddie Mac”)].  The “tertiary mortgage market” consists of private entities, other than those made up by the secondary mortgage market, that purchase mortgage loans. 

16.
There is a statutory purpose to the creation of the secondary mortgage markets, which is to enable the original lender to be able, from the sale of the first mortgage loan, to have additional funds readily accessible to additional home buyers.  (12 U.S.C. §§ 1451, 1716)  


17.
In 1993, the Mortgage Bankers Association, Ginnie Mae, Fannie Mae, Freddie Mac and others recognized the need for an electronic registration and tracking system to keep track of the ownership interests in mortgage loans.  Failure to demonstrate ownership would prove fatal to the liquidity of this market.  As a result, they created MERSCORP, Inc.  Defendant MERS is not MERSCORP, Inc.  MERS is the wholly owned subsidiary of MERSCORP, Inc.  The dual structure of the company was designed to prevent creditors of MERSCORP from attempting to seize loans recorded in the Mortgage Electronic Registration Systems, Inc.’s name in the event that MERSCORP, Inc. declares bankruptcy. (Carson Mullen, MERS: Tracking Loans Electronically, MORTGAGE BANKING, May 31, 2000, p. 62)  The substantial difference between the two entities is that whereas MERSCORP, Inc. tracks the beneficial ownership of the mortgage loan, MERS claims it is the beneficial owner of the Security Instrument.

18.
When the note is sold by the original lender to others, the sale is tracked on the MERS® System, a private, for profit, database and tax evasion service causing atrophy in the nation’s public real property information infrastructure by (i) destroying the transparency in ownership of real property heretofore safeguarded by county recording offices, and (ii) usurping the recording fees that once funded maintenance, innovation and vigilance in public record keeping systems.   MERS has member entities who typically are purchasers in the tertiary mortgage market.  If the mortgage loan is sold to a non-member of MERS, an assignment from MERS to the non MERS entity is made, executed and recorded in the county where the real estate is located, and the loan is “de-activated” from the MERS® System.  MERS is actively working to insure that, one day, de-activation from the MERS® System will cease entirely.  The Chief Executive Officer of MERS, R.K. Arnold, has stated publically that it is the mission of MERS “to capture every mortgage loan in the country.” (MERS Registers 20 Million Loans, INSIDE MERS, Jan/Feb. 2004, at 1.)   MERS’ mission is to supplant the public land title recording systems’ lien records with a purely private system and to achieve this end in the absence of legislation or meaningful judicial precedent. On information and belief, Plaintiff’s mortgage loan was "securitized" or "collateralized" on the secondary market. 

19.
The MERS recording and foreclosure system has been a contributing cause of the American mortgage foreclosure crisis, as is most eloquently and succinctly explained by Christopher L. Peterson, the Associate Dean of Academic Affairs and Professor of Law at the University of Utah, S.J. Quinney College of Law, in his legal abstract entitled  FORECLOSURE, SUBPRIME MORTGAGE LENDING, and the MORTGAGE ELECTRONIC REGISTRATION SYSTEM. (electronic copy available at : http://ssrn.com/abstract=1469749) MERS facilitates predatory structured finance by decreasing the exit costs of loan originators.  During the years 2000-2007, as investment banks, hedge funds, institutional investors, and the credit rating agencies weighed the risks of dumping billions of dollars into mortgage securities drawn out of the balance sheets of thinly capitalized, bankruptcy prone mortgage lenders, MERS provided an inducement to take that risk. When thinly capitalized loan originators churned out more and more securitized loans, the claims against those lenders accumulated while their assets did not.  Once the projected costs of (i) the recourse demands by the disgruntled investors and (ii) the borrower predatory lending lawsuits, had exceeded the projected costs of bankruptcy and reformation under a new corporate guise, management of the loan originators would predictably opt to discard their corporate identity.  (Christopher L.Peterson, Predatory Structured Finance, 28 CARDOZO L. REV. (2007) at 2275)  MERS made this easier by offering a super-generic placeholder that transcended the aborted life of the loan originators. MERS reassured investors that even when an originator goes bankrupt, county property records would remain unaffected and foreclosure could proceed apace. By serving as the true mortgagee’s proxy in recording and foreclosure, MERS abetted a pump-and-dump, no accountability model of structured mortgage finance.  Moreover, the use of MERS’ corporate identity has facilitated the separation of foreclosure actions and litigation of predatory lending and servicing claims. When MERS (or, more accurately, servicers or foreclosure specialists acting in MERS’ name) brings foreclosure actions, it justifies this entitlement based on a fraudulent claim of legal ownership of mortgage liens. But, when borrowers attempt to assert counter-claims challenging the legality of mortgage brokers, lenders, trusts, or servicers, MERS hides behind its claims of “nominee” status.  MERS represents the mortgage finance industry’s best effort to create a single, national foreclosure plaintiff that always has foreclosure standing, but never has foreclosure accountability. 

B.
Facts in this particular case:

20.
Defendant JOHN DOE issued interrogatories to the Plaintiff that focused on the Promissory Note instrument of the mortgage loan.  (Exhibit 1)

21.
On September 15, 2009, this Court heard and granted Defendants motion to compel responses to interrogatories.  On September 16, 2009, Plaintiff faxed their unverified responses to Defendant JOHN DOE's First Set of Interrogatories to Defendants' counsel.  (Exhibit 2)  

22.
The Plaintiff's responses are defective in a number of ways, the first of which is that they are all unverified.  Key to the discovery requests are that in this particular case, the Promissory Note carries no indorsements and it is not a bearer instrument.  Instead, it states with particularity that the lender is Old Merchants Mortgage, Inc., and that payments are to be made to Old Merchants Mortgage, Inc.

23.  
Interrogatories 1 – 5, 11 & 21 are not objected to.  Of these five interrogatories, specific issues are as follows:

     Interrogatory 1:  
 Completely unanswered.  The question requested the identity of the person 


 who answered the interrogatories.

     Interrogatory 2:
 Partially unanswered.   The question requested identification of documents 





 that Plaintiff claims grants it authority to foreclose.  Plaintiff claims it is by





 way of an assignment of the mortgage, but Plaintiff does not produce the 



 assignment.  Also, Plaintiff claims it holds the original note and that it will not 


 produce same until some future time.  The assignment and the original note are 


 material to affirmative defenses 16 – 19, inclusive, and are therefore, highly 


 relevant and are reasonably calculated to lead to discoverable evidence.


     Interrogatory 3:
 Partially unanswered.   The question requested identification of documents 





 that Plaintiff claims grants it authority to foreclose.  Plaintiff claims it is by





 way of an assignment, but Plaintiff does not produce the assignment.  Also,





 Plaintiff claims it holds the original note and that it will not produce same 





 until some future time.  The assignment and the original note are 




 material to affirmative defenses 16 – 19, inclusive, and are therefore, highly 


 relevant and are reasonably calculated to lead to discoverable evidence.

     Interrogatory 4:
Completely unanswered.  The question requested identification of the party





 from whom Plaintiff took the assignment along with all contracts that were





 necessary to give legal effect to the assignment of the mortgage to the Plaintiff.





 The chain of title to the Promissory Note is at issue as the Note cannot be 



 enforced by one without authority.


     Interrogatory 5:
Completely unanswered.  Again, the question requested the chain of title to the





 Note, along with the contracts that were necessary to give legal effect to





 that assignment.

    Interrogatory 11:
Completely unanswered.  The question sought the date that Plaintiff secured the 


original Note and the identity of the person from whom it was obtained.  This 


again goes to the chain of title.


     Interrogatory 21:
Completely unanswered.  The question seeks information about a 




representative with knowledge of the facts necessary to respond to each of the 


interrogatories.       Plaintiff claims it provided the answer in response to 



interrogatory number 1, but in that response it still didn't identify anyone who 


can answer these questions.

24.
The remaining interrogatories were responded to with specific objections.  As to these objections they are defective in a number of ways:

     Interrogatory 6:
Completely unanswered.  The question requested identification of the





consideration provided for the assignment.  The Note instrument is a negotiable 


instrument.  If the purchaser is not a bona fide purchaser for value and without 


notice of defenses, then it does take subject to all claims and defenses of the 


Defendant.  Plaintiff claims that there are no claims, issues or defenses of the 


Defendants that would make this information reasonably calculated to lead to 


admissible evidence.  Defendants denied each and every claim of the Plaintiffs, 


and affirmative defenses 16, 17, 18 & 19 relate to lack of standing due to UCC 


negotiation issues with the Note.  Therefore, the questions are appropriate and





responses are required.

     Interrogatory 7:
Completely unanswered.  The question requested information as to whether the





Note was subjected to or included in a mortgage loan purchase agreement.  If it 


was, then that would show title to the Note and whether the Note was 



purchased at value.  The Note instrument is a negotiable instrument.  If the 


purchaser is not a bona fide purchaser for value and without notice of defenses, 


then it does take subject to all claims and defenses of the Defendant. 



Defendants denied each and every claim of the Plaintiffs, and affirmative 



defenses 16, 17, 18 & 19 relate to lack of standing due to UCC negotiation 


issues with the Note.  Therefore, the questions are appropriate and





responses are required.

      Interrogatory 8:
Completely unanswered.  The question requested information about whether 


 the mortgage loan was repurchased or reassigned.  If it was, then that would 


 show title to the mortgage loan and whether the loan was purchased at value.  


 The Note instrument is a negotiable 
instrument.  If the purchaser is not a bona 


 fide purchaser for value and without notice of defenses, then it does take 



 subject to all claims and defenses of the Defendant. Defendants denied each 


 and every claim of the Plaintiffs, and affirmative defenses 16, 17, 18 & 19 


 relate to lack of standing due to UCC negotiation issues with the Note.  



 Therefore, the questions are appropriate and responses are required.

       Interrogatory 9:
Completely unanswered and the answer given shows that the question was not 


 read as the Plaintiff mistakenly claims this question is about the assignment, 


 and it is not.
This question seeks information about the securitization of the 


 Note, which again relates to the aforementioned affirmative defenses 16 – 19, 


 inclusive.


      Interrogatory 10: 
Completely unanswered.  This question requests information about any 



 requirements or obligations to repurchase the Note.  If such were proven, then 


 the Note would lose its status as a negotiable instrument and again all defenses 


 that the Defendants had with the original lender would apply to the subsequent 


 purchasers and the affirmative defenses of TILA violations and the UCC 



 would be applicable.

       Interrogatory 12:
 Completely unanswered.  Plaintiff refused to answer claiming that the 



 acquisition of the loan is not at issue.  This is completely wrong as the 



 acquisition of the Note is at issue for a determination of whether the Note was 


a negotiable instrument, whether the Plaintiff is entitled to enforce its terms and 


 whether any of the UCC/TILA defenses may apply to the Plaintiff.


      Interrogatory 13:   Partially answered.  The question requested information about all the sevicers 


 of the loan.  Plaintiff stated that Saxon mortgage serviced the loan.  That is not 


 the same as saying that the only servicer was Saxon mortgage, which is what 


 defendant is after – information about all the servicers and if there was only 


 one, Saxon mortgage, then so state.


      Interrogatories 14 & 15:  
Completely unanswered.  The question requested information about the 


 history of the mortgage loan, sums collected, and the entities to whom the 


 defendants payments were made.   Payments made on the Note reduce the 


 amount that is owed on the Note.  It is critical to the defendant to determine 


 the amount of their payments that went to pay down the Note and any other 


 sums that were from any other source that paid down said Note.  If the Note 


 were to have been paid off, then this debt is extinguished and the Plaintiff 



 takes nothing.   Additionally, Defendants make claims for offset for damages.  


 The amounts paid on the Note must be determined in order to assess the 



 amount outstanding after offset.  Plaintiff claims that there are no claims, 



issues or defenses of the Defendants that would make this information 



reasonably calculated to lead to admissible evidence.  Defendants denied each 


and every claim of the Plaintiffs, and affirmative defenses 3, 4, 6, 9, 11, 14, 16, 


17, 18 & 19 relate to the sums paid on the Note.  Therefore, the questions are 


appropriate and responses are required.

       Interrogatory 17:
Completely unanswered.  Count 2 is a count to reestablish a lost note.  The 


statute under which the Plaintiff seeks to reestablish the lost note provides that 


the Plaintiff must be able to indemnify the Defendant.  The question seeks 



information on just how the Plaintiff is able to indemnify the Defendant.  



Therefore the question is appropriate and the response is required.

      Interrogatory 18 & 19:
 The question seeks information as to whether the federal government 


has an interest in the mortgage loan.  Plaintiff refuses to answer claiming no 


relevance to any claim, issue or defense.  Affirmative defense 10 is condition 


precedent.   12 USC 1071 sets forth the federal FHA's powers in loans that it 


insures.  Under TARP, FHA is charged with overseeing that fannie mae and 


freddy mac administer the HAMP program to all signatories.  The federal 



government has a stake in all such loans and a borrower is entitled to a 



mortgage modification under HAMP if he qualifies.  Compliance with the 



default loan servicing federal regulations promulgated by HUD, pursuant to the 


National Housing Act, 12 U.S.C. 1710(a) can be held to be a contractual 



condition precedent to instituting a foreclosure action and the failure of the 


Plaintiff to implement foreclosure avoidance servicing is an appropriate subject 


for a counterclaim for declaratory and injunctive relief.  See: U.S. v. Trimble, 


86 F.R.D. 435 (S.D. Fla. 1980) and Cross v. Federal National Mortgagee 



Association, 359 So. 2d 464, 465 (Fla. 4th DCA 1978):  "A mortgage 



foreclosure is an equitable action and thus equitable defenses are most 



appropriate [I]t appears to us that given the purpose of ... the recommended 


efforts to obviate the necessity of foreclosure, any substantial deviation from 


the recommended norm might be construed by the trial court under the heading 


of an equitable defense."  Id., 359 So. 2d at 465.  (also see U.S. v. Trimble, 86 


F.R.D. 435 (S.D. Fla. 1980), where the court found that compliance with 



applicable federal laws can be upheld as equitable defense to deny a creditor 


the judicial remedy of foreclosure). Therefore, it is relevant to 




determine whether the federal government has a stake in this loan.


      Interrogatory 20:
The question asks whether any partial or fractional interests in the Note 


were sold as referenced in paragraph 20 of the mortgage.  Those fractional 


interest owners would be entitled to a fractional percentage of the Defendant's 


payments.  The information obtained here would be relevant to interrogatory 14 


& 15 wherein the history of said payments are necessary in order to determine 


whether the Note was paid off in full or partially, and to what amounts in order 


to determine set off if necessary.  

III

REQUEST

25.
WHEREFORE, Defendant JOHN DOE moves the Court for the entry of an order against Plaintiff, Deutsche Bank National Trust Company as Trustee for Morgan Stanley ABS Capital I Inc., MSAC 2007-NC4, as follows:


a. The establishment of specific facts that Plaintiff:

I. Is not an owner and holder of the subject promissory Note and Mortgage.

II. Is not authorized to enforce the subject promissory Note and Mortgage.


b. Refusal to allow the Plaintiff to oppose all of Defendants claims and defenses.


c. Refusal to allow Plaintiff to support its claims under Count 1 and Count 2.


d. Striking Plaintiffs Complaint.


e. Entry of a dismissal with prejudice.


f. Awarding fees and expenses. 


i. Other sanctions as deemed appropriate under the circumstances.


Alternatively, to compel further responses to interrogatories, and award fees and expenses.

______________________________ 

George Gingo, FBN 879533

P.O. Box 838

Mims, FL  32754

321-264-9624 Office

321-383-1105 Fax

CERTIFICATE OF SERVICE


I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail, this 26th day of October, 2009, to
Kimberly Anne Humphrey, Shapiro & Fishman, LLP, 10004 N. Dale Mabry Highway, Suite 112, Tampa, FL  33168.

______________________________ 

George Gingo, FBN 879533

Defendants Motion for Sanctions or in the alternative to Compel Further Response to Defendants First Set of Interrogatories


