
IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL DISTRICT

IN AND FOR PALM BEACH COUNTY, FLORIDA

GMAC MORTGAGE, LLC,


 


CASE: 50-2010-CA-029408



PLAINTIFF

v.

DEAN KEIL, et. al., 



DEFENDANT

________________________/


DEFENDANT DEAN KEIL AND DONNA KEIL'S MOTION TO DISMISS 

THE COMPLAINT, OR ALTERNATIVELY, STRIKE THE COMPLAINT FOR 

FAILURE TO VERIFY THE COMPLAINT DOCUMENT


COMES NOW, the Defendant's Dean Keil and Donna Keil, (hereinafter, “Defendants”) by and through the undersigned counsel, George Gingo, and respectfully moves this Court to Dismiss, or alternatively, strike the complaint in the above entitled civil action, pursuant to Rules 1.420(b) and 1.110(b) Fla. R. Civ. P., and precedent case law, and in support thereof states:

I

ISSUE


Whether a residential foreclosure complaint is improperly verified when a verification:

1) is not included within the Complaint, but is a separately captioned document;

2) fails to identify the document that is being verified; and,

3) does not carry a case number.

II

STANDARD OF REVIEW


In ruling on a defendant's motion to dismiss, a trial court is limited to the four corners of the Complaint, and it must accept all the allegations in the Complaint as true.  See, Lutz Lake Fern Rd. Neighborhood Groups, Inc. v. Hillsborough County, 779 So.2d 380, 383 (Fla. 2D DCA 2000)   A motion to dismiss tests whether a plaintiff has stated a cause of action.  Crocker v. Marks, 856 So2d 1123 (Fla. 4th DCA 2003).   Fla. R. Civ. Pro. 1.420(b) provides, in pertinent part, that “[a]ny party may move for dismissal of an action or of any claim against that party for failure of an adverse party to comply with these rules or any order of court.”    The dismissal of an action or claim for failure of an adverse party to comply with the Rules of Civil Procedure or any order of the court operates as an adjudication on the merits. Cash v. Airport Mini-Storage, 782 So.2d 983 (Fla. 3d DCA 2001).

III

APPLICABLE LAWS AND RULES


a.
Florida Statute requires a verification to identify the document being verified


Florida Statutes section 92.525 requires that a verification actually identify the document being verified.  This statute provides in part:

            Verification of documents; perjury by false written declaration, penalty.—

          
(1)When it is authorized or required by law, by rule of an administrative agency, or by 
rule or order of court that a document be verified by a person, the verification may be


accomplished in the following manner:


     (a)Under oath or affirmation taken or administered before an officer authorized under     

                 s. 92.50 to administer oaths; or

                 (b)By the signing of the written declaration prescribed in subsection (2).


(2)A written declaration means the following statement: “Under penalties of perjury, I 
declare that I have read the foregoing [document] and that the facts stated in it are true,” 
followed by the signature of the person making the declaration, except when a 
verification on information or belief is permitted by law, in which case the words “to the 
best of my knowledge and belief” may be added. The written declaration shall be printed 
or typed at the end of or immediately below the document being verified and above the 
signature of the person making the declaration.


. . . .


(4)As used in this section:


. . . .


(b)The term “document” means any writing including, without limitation, any form, 
application, claim, notice, tax return, inventory, affidavit, pleading, or paper.


(c)The requirement that a document be verified means that the document must be signed 
or executed by a person and that the person must state under oath or affirm that the facts 
or matters stated or recited in the document are true, or words of that import or effect.


[emphasis mine]


b.
The Florida Supreme Court Rules require that the verification of a



residential foreclosure Complaint be contained within the Complaint document


On February 11, 2010, the Florida Supreme Court amended Fla. R. Civ. Pro. 1.110(b) to read:


[w]hen filing an action for foreclosure of a mortgage on residential real


property the complaint shall be verified.  When verification of a document 


is required, the document shall include an oath, affirmation, or the following 


statement:  Under penalty of perjury, I declare that I have read the foregoing,


and the facts alleged therein are true and correct to the best of my knowledge


and belief.  [Emphasis mine]


The Supreme Court noted that:


[t]he primary purposes of this amendment are: (1) to provide incentive for the plaintiff to 
appropriately investigate and verify its ownership of the note or right to enforce the note 
and ensure that the allegations in the complaint are accurate; (2) to conserve judicial re
sources that are currently being wasted on inappropriately pleaded “lost note” counts and 
inconsistent allegations; (3) to prevent the wasting of judicial resources and harm to 


defendants resulting from suits brought by plaintiffs not entitled to enforce the note; and 
(4) to give trial courts greater authority to sanction plaintiffs who make false allegations.  
In re: Amendments to the Florida Rules of Civil Procedure, No. SC09-1579, (Feb. 11, 
2010).


On December 9, 2010, the Supreme Court clarified its position in Case No. SC09-1579, 

“In re: Amendments to the Florida Rules of Civil Procedure-Form (Final Judgment of Foreclosure)” and stated:


Along with the amendments to form 1.996(a), rule 1.110(b) was amended to require


verification of mortgage foreclosure complaints involving residential real property.  


One of the primary purposes of this amendment was to ensure that the allegations in 


the complaint are accurate.  In light of recent reports of alleged document fraud and 
forgery in mortgage foreclosure cases, this new requirement is particularly important.


(At pages 2 and 3)

III

APPLICATION OF RULE TO FACTS


This is an action for foreclosure of residential real property owned by the defendants.  The named Plaintiff in this case is GMAC Mortgage, LLC, (hereinafter, “Plaintiff”).  The Plaintiff initiated this action when it filed its complaint on or about December 7, 2010.
The Complaint document is devoid of any oath, affirmation, or verification statement which should state “under penalty of perjury, I declare that I have read the foregoing, and the facts alleged therein are true and correct to the best of my knowledge and belief” as mandated by Fla. R. Civ. Pro. 1.110(b).  


At the time service of process was effected, a separately captioned floating document entitled “Fla. R. Civ. P. 1.110(b) Verification” was also served upon the defendants.  This document does not contain an identifying case number, nor does it state what document is being verified.  The document states in part “. . . I declare I have read the foregoing, . . .”, but it does not identify what “foregoing” is referring to.


 Florida Statutes section 92.525 and the Florida Supreme Court amendments to form 1.996(a) and to Fla. R. Civ. Pro. 1.110(b) both require that the Complaint document itself be verified and a floating verification is not permissible.  Additionally, a floating verification which does not identify the document being verified utterly fails the purpose of verification of a complaint – to ensure that the allegations are true.

IV

CONCLUSION


A “floating verification” of a complaint is a verification which is not included within the complaint document.  The rules and the law are clear –  a floating verification is not permissible in a real property foreclosure action.  A verification of a foreclosure complaint must be included within the complaint document itself.  In this case, the floating verification also failed to identify the document that was being verified, wholly defeating the purpose of a verification.


WHEREFORE, Defendant's request the case be dismissed and attorney fees and costs be awarded to Defendants.








Respectfully submitted




















______________________________








George Gingo, FBN 
879533



            


James E. Orth, Jr., FBN 75941
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CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of the foregoing has been furnished by U.S. Mail, this 23rd day of December, 2010, to Kerry Green, 1800 N.W. 49th Street, Suite 120, Fort Lauderdale, FL  33309..

______________________________

George Gingo



