IN THE CIRCUIT COUNTY COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT IN AND FOR BREVARD COUNTY, FLORIDA

BAC HOME LOANS SERVICING, LP, FKA

COUNTRYWIDE HOME LOANS SERVICING, LP

                 Plaintiff,                                                                    

                                                                                   CASE NO.: 05-2010-CA-038928 

                                                                                   CIVIL DIVISION

 vs.

DAVID M. CASEY, et al.

                 Defendant(s)

 _________________________________________/

ANSWER AND AFFIRMATIVE DEFENSES

COME NOW, the Defendants, DAVID M. CASEY and RUTH W. CASEY, and files this Answer and Affirmative Defenses to Plaintiff’s Complaint, and state:

1. 
The Defendant DENIES the allegations contained in Paragraphs 1, 2, 5, 7, 8, 9, and 10 of Plaintiff’s Complaint.

2.
The Defendant ADMITS the allegations contained in Paragraphs 3, 4, and 6 of Plaintiff’s Complaint.

3.
The Defendant is WITHOUT KNOWLEDGE and therefore DENIES the allegations contained in Paragraphs 11, 12, 13 and 14 of Plaintiff’s Complaint.

4.
The Defendant DENIES the Plaintiff is entitled to the relief sought in Count I of Plaintiff’s Complaint.

AFFIRMATIVE DEFENSES

I. Failure to Comply with Rule 1.100(c), Fla. R. Civ. Pro

5. 
The Florida Rules of Civil Procedure, Rule 1.100(c), requires that:

“In any in rem proceeding, every pleading, motion, order, judgment, or other paper shall have a caption containing the name of the court, the file number, the style “In re” (followed by the name or general description of the property), and a designation of the person or entity filing it and its nature or the nature of the order, as the case may be.”

6.
The Defendants filed bankruptcy under Chapter 13 on July 23, 2010.

7.
The Plaintiff obtained relief from the Automatic Stay on September 2, 2010.  The Order granting relief from stay prohibits the Plaintiff from seeking or obtaining in in personam judgment against the Defendants.  

8.
The order limits Plaintiff’s relief to seeking an in rem judgment, which the Plaintiff has failed to do.   See Exhibit A.

II. Failure to Comply with Rule 1.110(b), Fla. R. Civ. Pro

9. 
The Florida Rules of Civil Procedure, Rule 1.110(b) requires a pleading to contain:

“(1) a short and plain statement of the grounds upon which the court’s jurisdiction depends…(2) a short and plain statement of the ultimate facts showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief to which the pleader deems himself or herself entitled.”

10.
The Plaintiff is pursuing this action against the Defendants individually and has made all relief sought contingent upon the Defendant’s personal liability.

11.
The Plaintiff’s action, though described as an action to foreclose a mortgage, is more accurately defined as an action to enforce the promissory note.  An action seeking money damages invokes in personam jurisdiction.  See U.S. v. Alvarado, 5 F.3d 1425 (C.A. 11 (Fla.), 1993).

12.
The Court lacks personal jurisdiction over the Defendants David M. Casey and Ruth W. Casey.

             WHEREFORE, Defendant respectfully requests this Court dismiss Plaintiff’s Complaint without prejudice.  



I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via First Class U.S. Mail, to Robertson, Anschutz & Schneid, PL, 3010 N. Military Trail, Suite 300, Boca Raton, FL  33431, and Law Offices of David J. Stern, P.A., and to  on this _____ day of January, 2011.                                                                                                  








_______________________________








DAVID M. CASEY








Pro se Defendant

3209 Nottingham Lane

Cocoa, FL  32926








_______________________________








RUTH W. CASEY








Pro se Defendant

3209 Nottingham Lane

Cocoa, FL  32926
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