IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT

IN AND FOR BREVARD COUNTY, FLORIDA

CHASE HOME FINANCLE LLC.,




Case No. : 05-2010-CA-1000



Plaintiff,

vs.


JANE DOE AND JOHN DOE,



Defendants.


/

 DEFENDANTS JANE R. DOE' AND JOHN A. DOE'S 

MOTION TO DISMISS, OR IN THE ALTERNATIVE, 
FOR MORE DEFINITE STATEMENT AND COURT ORDERED MEDIATION

Comes now, DEFENDANTS JANE R. DOE and JOHN A. DOE, and pursuant to Rule 2.515 of the Florida Rules of Judicial Administration and Rule 1.140 of the Florida Rules of Civil Procedure, hereby moves the Court to Order the case dismissed for lack of standing; dismissal for lack of verified complaint; dismissal for lack of notice of default and opportunity to cure prior to acceleration; and dismissal for lack of loss reserve application; or, alternatively, for a more a more definite statement and for mediation.

As grounds therefore, Defendants offers the following:


I

MOTION TO DISMISS


A.
Law


Florida Rules of Civil Procedure section 1.410 provides in part:


(b) How Presented. Every defense in law or fact to a claim for relief in a pleading 


shall be asserted in the responsive pleading, if one is required, but the following 


defenses may be made by motion at the option of the pleader: (1) lack of jurisdiction 


over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue, 


(4) insufficiency of process, (5) insufficiency of service of process, (6) failure to 


state a cause of action, and (7) failure to join indispensable parties. A motion making 


any of these defenses shall be made before pleading if a further pleading is permitted. 


The grounds on which any of the enumerated defenses are based and the substantial 


matters of law intended to be argued shall be stated specifically and with particularity 


in the responsive pleading or motion. Any ground not stated shall be deemed to be 


waived except any ground showing that the court lacks jurisdiction of the subject 


matter may be 
made at any time. No defense or objection is waived by being joined 


with other defenses or objections in a responsive pleading or motion. If a pleading 


sets forth a claim for relief to which the adverse party is not required to serve a 


responsive pleading, the adverse party may assert any defense in law or fact to that 


claim for relief at the trial, except that the objection of failure to state a legal defense 


in an answer or reply shall be asserted by motion to strike the defense within 20 days 


after service of the answer or reply. 


The function of a motion to dismiss a complaint is to raise as a question of law the sufficiency of the facts alleged to state a cause of action.  Connolly v. Sebco, Inc., 89 So. 2d 482 (Fla. 1956).  For the purpose of a motion to dismiss, the Court is required to accept as true all well-pleaded allegations of the complaint.  Brown v. First Federal Savings and Loan, 160 So.2d 556 (Fla. 1st DCA 1964).  However, the Court is not required to accept as true allegations that are inconsistent with law.  Brown, 160 So. 2d at 563.  (“Semantics cannot be employed for the purpose of refuting facts clearly shown to exist or used to create a fictional relationship, one that otherwise would have no existence in the law.”)  The pleading must be construed against the pleader in determining whether the necessary allegations have been stated.  Matthews v. Matthews, 122 So. 2d 571 (Fla. 2d DCA 1960).


Florida Rules of Civil Procedure section 1.130 states:


(a)
Instruments Attached. 


All bonds, notes, bills of exchange, contracts accounts, or documents upon which action 
may be brought or defense made, or a copy thereof or a copy of the portions thereof 
material to the pleadings, shall be incorporated in or attached to the pleading. No papers 
shall be unnecessarily annexed as exhibits. The pleadings shall contain no unnecessary 
recitals of deeds, documents, contracts, or other instruments.


(b)
Part for All Purposes.


Any exhibit attached to a pleading shall be considered a part thereof for all purposes. 
Statements in a pleading may be adopted by reference in a different part of the same 
pleading, in another pleading, or in any motion.


When exhibits are inconsistent with Plaintiff’s allegations of material fact as to who the real party in interest is, such allegations cancel each other out. Fladell v. Palm Beach County Canvassing  Board, 772 So.2d 1240 (Fla. 2000); Greenwald v. Triple D Properties, Inc., 424 So. 2d 185, 187 (Fla. 4th DCA 1983); Costa Bella Development Corp. v. Costa Development Corp., 441 So. 2d 1114 (Fla. 3rd DCA 1983).


B.
Argument



(i)
Defense of Reformation of Mortgage


A valid Morrgage Instrument requires a description of the property.  Airflow Heating v. Baker, 326 So.2d 449 (Fla. 4DCA 1976).


The Plaintiff seeks to reform the mortgage.  A mortgage that has failed due to the description being wrong can only be enforced by the remedy of an equitable mortgage and when enforced, the result is an equitable lien.  In that instance, there is no acceleration and no foreclosure of that mortgage – that comes after the first lawsuit.  Gordon v. Ruvin, 664 So. 2D 1078 (Fla. 3DCA 1995).  Therefore, Plaintiff cannot foreclose on a mortgage wherein the property is not properly described.  If reformation is granted, then demand must be made for payment, acceleration must occur and a new foreclosure action then must be filed absent compliance with the newly reformed mortgage.  This action for foreclosure is not ripe as reformation is being sought.




(ii)
Lack of Standing


Florida Rules of Civil Procedure section 1.210(a) provides: “Every action may be prosecuted in the name of the real party in interest, . . .”   The obligation of an issuer of a note owes that obligation to a person entitled to enforce the instrument or to an indorser who paid the instrument under Florida Statutes § 673.4151. (§ 673.4121, Fla. Stat. (2009))   A promissory note is transferred when it is delivered by a person other than its issuer for the purpose of giving to the person receiving delivery the right to enforce the instrument.  § 673.2031(1), Fla. Stat. (2009)

The term “holder in due course” means the holder of an instrument if: the instrument when issued or negotiated to the holder, does not bear such apparent evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into question its authenticity; and the holder took the instrument: for value, in good faith without notice that the instrument is overdue or has been dishonored or that there is an uncured default with respect to payment of another instrument issued as part of the same series.”  673.3021 Fla. Stat.” (2009).  

The complaint has a copy of a Mortgage (Security Instrument) attached which indicates the original lender/mortgagee was Chase Bank USA, NA. (Mortgage, para. (C); Complaint, para. 11).   The complaint further states: “Plaintiff is now entitled to enforce Mortgage and Mortgage Note pursuant to Florida Statutes s. 673.3011.”  However, the Plaintiff is Chase Home Finance LLC – not Chase Bank USA, NA.  Plaintiff failed to allege its standing to sue on this note and the case should be dismissed.

The attached Mortgage provides that the Promissory Note (Note) or a partial interest in the Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower.  (Mortgage, para. 20).  If authenticated, there appears to be an endorsement by Chase Home Finance, LLC to an unknown party.  (Allong, sic).  If this endorsement is authentic, then it appears that the Plaintiff assigned the Note to an unknown party.  In such event, Plaintiff has no standing to sue on this Note.



(iii) 
Lack of Verification

Plaintiff’s Amended Complaint is not verified.  The Florida Supreme Court mandated certain rules relating to foreclosure actions filed in Administrative Order No. AOSC09-54.  One such rule is that Complaints must be verified.  The Florida Supreme Court has recently adopted a new Florida Rule of Civil Procedure for all mortgage foreclosure complaints involving residential real property some of which became effective “immediately with the publication of the opinion.”  The new Rule 1.110(b) requires the utilization of verified complaints and became applicable to Florida Courts on February 11, 2010.  See Fla. Sup. Ct. Order SC09-1460 and SC09-1579,  Attachment 1  The reasons provided by the Florida Supreme Court for instituting the amendment to Rule of Procedure 1.110(b) were as follows: 

The primary purposes of this amendment are (1) to provide incentive for the plaintiff to appropriately investigate and verify its ownership of the note or right to enforce the note and ensure that the allegations in the complaint are accurate; (2) to conserve judicial resources that are currently being wasted on inappropriately pleaded “lost note” counts and inconsistent allegations; (3) to prevent the wasting of judicial resources and harm to defendants resulting from suits brought by plaintiffs not entitled to enforce the note; and (4) to give trial courts greater authority to sanction plaintiffs who make false allegations.

See Fla. Sup. Ct. Order SC09-1460 and SC09-1579, p. 3-4. 

The Florida Supreme Court requirement went into effect on February 11, 2010.  See Fla. Sup. Ct. Order SC09-1460 and SC09-1579, p. 9-10, Attachment 1.   Plaintiff’s Complaint was filed with the Court on April 14, 2010.  As such, Plaintiff’s Complaint should have been verified pursuant to the amended Rule of Civil procedure 1.110(b).  “[V]erificaton’ means that the verifying party attests that the facts alleged in the complaint are true.”  Trawicks Florida Practice and Procedure Sec. 6:14 (Verification).  “If verification is required by rule or statute then it may not be based on “information or belief.”  Id.  Moreover, it is clear that failure to verify may be attacked via a Motion to Strike. Id.


Plaintiff submitted a “FLA.R.CIV.P. 1.110(b) AFFIRMATION” dated April 5, 2010.  The “affirmation” reads: “to the best of my knowledge and belief...”  Further, the affiant, Beth Cottrell, is apparently an Assistant Secretary according to the affirmation.  This affirmation fails to allege: that she has any custodial authority over the note and mortgage; that she has any knowledge of the loan documents; that she has any custodial authority over loan documents and financial records pertaining to this case; or that she has any custodial authority over the Florida Default Law Group, P.L.'s default letters to defendants.  Therefore, she has alleged no facts to support her knowledge that the loan is in default, that the plaintiff holds and owns the note, and that the Florida Default Law Group, P.L. provided contractually obligated notices to the defendants.  Her “affirmation” is merely an attempt to circumvent the intent and purpose of Florida Supreme Court Rule 1.110(b).  The Affirmation must necessarily fail.  This court must strike the Affirmation for its lack of compliance with R. 1.110(b).  

This Complaint is subject to the verification requirement as it was filed after February 11, 2010, and it was not verified.  Wherefore, the case must be dismissed.



(iv)
 Lack of Notice of Default and Opportunity to 




Cure Prior to Acceleration


The requirement of notice prior to acceleration is both a condition and a covenant.  Based on section 22 of the Mortgage and the definition of “lender" set forth on page I of the Mortgage, Amedas v. Brown, 505 So.2d 1091 (Fla. 2nd DCA 1987), a default notice from the "lender" is a condition precedent prior to filing this complaint, Dykes v Trustbank Savings. F.S,B., 567 So.2d 958 (Fla. 2nd DCA 1990); Gomez v. American Savings and Loan  Ass`n, 515 So.2d 301 (Fla, 4th DCA 1987): Rashid v. Newberry Federal Savings and Loan Association, 502 So.2d 1316 (Fla. 3rd DCA 1987); Rashid v. Newberry Federal Savings and Loan Association, 526 So.2d 772 (Fla. 3rd DCA 1988).

The Mortgage provides that no suit may be commenced until acceleration notice has been given pursuant to the terms of the Mortgage.  (Complaint, Mortgage, par. 22)  That notice must be at least 30 days prior to the initiation of the suit.  (Reference in par. 20 to par. 22 of the Mortgage which states 30 days notice required)  Additionally, the notice that is required is that sent by first class mail to the defendants.  (Complaint, Mortgage par. 15)  The Plaintiff alleged all conditions precedent to foreclosure had been performed or occurred.  (Complaint, para. 16).  Plaintiff submitted a Florida Default Law Group, P.L. letter March 16, 2010 to the Defendants.  This letter does not constitute the 30 day notice prior to filing of a foreclosure action as required by the mortgage.  Plaintiff failed to allege when the letter was sent.  Plaintiff also failed to allege that the letter was mailed by first class mail or otherwise delivered to the Defendants.  In fact, if the letter was mailed by first class mail on the same date that is listed on the letter, then the Plaintiff filed this action prior to the expiration of the 30 days in violation of the contractual terms of the mortgage.  Thus, the complaint must be dismissed.


Plaintiff is in further volation of the four corners of its contract.  Acceleration remedies require notice, prior to acceleration, of (a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the default on or before the date specified in the notice may result in acceleration of the sums secured by this Security Instrument, foreclosure by judicial proceedings and sale of the property.  (Complaint, Mortgage, para. 22).  Plaintiff’s attached letter fails to clearly violated defendant's rights to advance notice of acceleration.    The letter states: “Pursuant to the terms of the promissory Note and Mortgage, our client has accelerated all sums due and owing, which means that the entire principal balance and all other sums recoverable under the terms of the promissory Note and Mortgage are now due.”   The letter failed to advise the Defendants that the loan is in default and the actions available to cure the default.  The Plaintiff's lack of 30 days notice prior to acceleration, lack of 30 days notice of default prior to filing of  the foreclosure action, and lack of notice of default and the process whereby the defendant could cure said default are violations of material conditions precedent of the Mortgage.  Therefore, the case must be dismissed.



(v)
Lack of use of loss reserve


The Mortgage provides that Mortgage Insurance payments from the defendants will be used to purchase Mortgage Insurance, and that if the Lender fails to buy such Mortgage Insurance, that Lender will accept, use and retain these payments as a non-refundable loss reserve in lieu of Mortgage Insurance.  (Complaint, Mortgage par. 10) 



The Plaintiff has not alleged that the loss reserve has been exceeded by any default amount.  Payments made by the defendants that were attributed to the loss reserve account are clearly a benefit for the defendants and must be applied to the balance due.  Plaintiff has failed to allege the amount of such loss reserve and it has also failed to allege that it attributed such payments to the balance owing.  This is significant because this mortgage is over three years old and the loss reserve may be significant and there may be no default from the application of such payments.


II

MOTION FOR MORE DEFINITE STATEMENT 


A. 
Law


Motions for More Definite Statement are governed by Rule 1.140 (e), Fla. R. Civ. P., which states:

If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, that party may move for a more definite statement before interposing a responsive pleading. The motion shall point out the defects complained of and the details desired. If the motion is granted and the order of the court is not obeyed within 10 days after notice of the order or such other time as the court may fix, the court may strike the pleading to which the motion was directed or make such order as it deems just.


Where a Complaint is vague or ambiguous, a motion for more definite statement is the proper avenue to seek redress . Foerman v. Seaboard Coast Line R. Co., 279 So.2d 825 (1973); Wajay Bakery, Inc. v. Carolina Freight Carriers Corp., 177 So.2d 544 (Fla. 3rd DCA, 1965); Patton v. Carlson, 132 So.2d 793 (Fla. 1st DCA, 1961).


A party does not state a cause of action by merely reciting legal conclusions or tracking statutory language, but must include factual allegations. Ginsberg v. Lennar Fla. Holdings, Inc., 645 So. 2D 490, 501 (Fla. 3d DCA 1994); Becerra v. Equity Imports, 551 So.2d 486, 487-88 (Fla. 3d DCA 1989). Failure to state sufficient factual allegations therefore requires dismissal of the claim.


B.
Argument


Plaintiff claims it is entitled to enforce the note.  (Complaint, para. 11)  The Plaintiff alleges the Mortgagee on the original Mortgage and Note was Chase Bank USA, NA.  Plaintiff claims it has capacity as Chase Bank USA, NA to foreclose on the note pursuant to paragraph 11.  However, the Plaintiff is Chase Home Finance, LLC – a completely separate entity.  Plaintiff submitted an “Allong” (sic) which included two separate alleged indorsements.  One indorsement is alleged to have sold or assigned the Note to the Plaintiff from Chase Bank USA, NA.  Clearly, the Plaintiff knows it was a separate entity that the orginal Mortgagee.


Plaintiff's “Allong” (sic), as previously indicated, has two alleged indorsements.  The first is from Chase Bank USA, NA to the Plaintiff.  The second is alleged to have been an indorsement from Chase Home Finance, LLC to an unknown party.  Plaintiff failed to provide supporting documents to clarify ownership interest in the note.  Platiniff failed to provide supporting documentation to support to whom it sold, or assigned the subject Note and Mortgage on April 18, 2007.  



Florida Rules of Civil Procedure section 1.130(a) requires all documents be attached to the complaint.  The lack of a supporting documentation to establish Plaintiff’s standing to sue results in inconsistent and confusing allegations.  The inconsistent allegations require more specific pleading.

III

MOTION FOR COURT ORDERED MEDIATION


By administrative order of this court and of the Florida Supreme Court, mediation is required in homestead foreclosure cases.  This case is the homestead of defendants, JANE R. DOE and JOHN A. DOE, and must be mediated.

IV

CONCLUSION


WHEREFORE, Defendants requests the Court order the Plaintiff to provide a more definite statement and order mediation, or dismiss the complaint on the bases provided.








  
Respectfully Submitted,









May 6, 2010









______________________









George Gingo, FBN 879533  









James E. Orth, Jr., FBN 75941









P.O. Box 838









Mims, Florida 32754









321-264-9624 (Office)









321-383-1105 (Fax)

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been furnished by U.S. Mail, this 6th day of May, 2010, to David B. Osborne, Esq., Florida Default Law Group, P.L., at P.O. Box 25018, Tampa, Florida  33622-5018.

_____________________________

George Gingo

