IN THE CIRCUIT COURT IN AND FOR THE EIGHTEENTH JUDICIAL CIRCUIT,  BREVARD COUNTY, FLORIDA

CAPITAL ONE, N.A.,



Case No.: 35-2009-CA-xxxxx


Plaintiff,






vs.


John Doe, et. al.,


Defendants.

_______________________________________/

DEFENDANTS JOHN DOE AND JANE DOE'S 

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

Defendant John Doe and Jane Doe, by and through their undersigned counsel, oppose the Plaintiff's Motion for Summary Judgment, and in support thereof state:

I

ARGUMENTS

A.
ON THE FACTS IN THIS CASE, THE PROMISSORY NOTE – AND NOT 
THE MORTGAGE – PROVIDES THE EVIDENCE OF THE DEBT AND 
THE RIGHT TO FORECLOSE. 


Every mortgage loan is composed of two documents – the note instrument and the mortgage instrument.  No matter how much the mortgage instrument is acclaimed as the basis of the agreement, the note instrument is the essence of the debt.  Sobel v. Mutual Dev. Inc., 313 So. 2d 77 (Fla. 1 DCA, 1975); Pepe v. Shepherd, 422 So. 2d 910 (Fla. 3 DCA 1982); Margiewicz v. Terco Prop., 441 So. 2d 1124 (Fla. 3 DCA 1983).  The promissory note is evidence of the primary mortgage obligation.  The mortgage is only a mere incident to the note.  Brown v. Snell, 6 Fla. 741 (1856); Tayton v. American Nat’l Bank, 57 So. 678 (Fla. 1912); Scott v. Taylor, 58 So. 30 (Fla. 1912); Young v. Victory, 150 So. 624 (Fla. 1933); Thomas v. Hartman, 553 So. 2d 1256 (Fla. 5 DCA 1989).   The mortgage instrument is only the security for the indebtedness.  Grier v. M.H.C. Realty Co, 274 So. 2d 21 (Fla. 4 DCA 1973); Mellor v. Goldberg, 658 So. 2d 1162 (Fla. 2 DCA 1995); Century Group Inc. v. Premier Fin. Services East L. P., 724 So. 2d 661 (Fla. 2 DCA 1999)  


In Carpenter v. Longan, 16 Wall. 271, 83 U.S. 271, 274, 21 L.Ed. 313 (1872), the U.S. Supreme Court stated “The note and mortgage are inseparable; the former as essential, the latter as an incident. An assignment of the note carries the mortgage with it, while an assignment of the latter alone is a nullity.”  


“Where the mortgagee has ‘transferred’ only the mortgage, the transaction is a nullity and his ‘assignee,’ having received no interest in the underlying debt or obligation, has a worthless piece of paper.” (4 RICHARD R. POWELL, POWELL ON REAL PROPERTY, § 37.27[2] (2000);  In re Mitchell, Case No. BK-S-07-16226-LBR (Bankr.Nev. 3/31/2009)(At page 12))


In this case, the Plaintiff claims that it holds the mortgage by way of an assignment. (Complaint, para. 3; Note – no assignment of mortgage has been provided to counsel or filed in this action)  However, in this case, the ownership of the promissory note and the mortgage instrument were bifurcated.  The Note was made payable to the lender who is a specifically identified person  - Citizens Trust Mortgage Corp. – and the mortgage instrument named MERS as the mortgagee, solely as a nominee.  Neither the promissory note nor the mortgage instrument granted MERS an interest in the promissory note, instead, Citizens Trust Mortgage Corp. retained ownership in the promissory note.  


The right to foreclose is dependent upon there being an enforceable promissory note.  An assignment of mortgage from MERS to anyone else granted that other person(s) all of the interests that MERS had in the promissory note and the mortgage instrument and none of the interests that Citizens Trust Mortgage Corp. had in the Note.  By the assignment of mortgage, MERS could not convey a greater interest to another person than that which it already held.  Since MERS had no enforceable interest in the promissory note, it conveyed no enforceable interest in the promissory note to the another person.  Even if MERS was an agent of Citizens Trust Mortgage Corp.  with authority to enforce the promissory note, no evidence of such authority has been presented to the Circuit Court.   


In LaSalle Bank NA v. Lamy, 824 N.Y.S.2d 769 (N.Y. Supp. 2006), the Court denied a foreclosure action by an assignee of MERS on the grounds that MERS itself had no ownership interest in the underlying note and mortgage.   In the case of In re Mitchell, Case No. BK-S-07-16226-LBR (Bankr.Nev., 2009), the Court stated “In order to foreclose, MERS must establish there has been a sufficient transfer of both the note and deed of trust, or that it has authority under state law to act for the note's holder.” (At page 9)  The Court found that MERS has no ownership interest in the promissory note.  The Court found that though MERS attempts to make it appear as though it is a beneficiary of the mortgage, it in fact is not a beneficiary. The Court stated “But it is obvious from the MERS' "Terms and Conditions” that MERS is not a beneficiary as it has no rights whatsoever to any payments, to any servicing rights, or to any of the properties secured by the loans. To reverse an old adage, if it doesn't walk like a duck, talk like a duck, and quack like a duck, then it's not a duck.”  (At page 7)  MERS Terms and Conditions say this:


MERS shall serve as mortgagee of record with respect to all such mortgage loans 
solely as a nominee, in an administrative capacity, for the beneficial owner or 
owners thereof from time to 
time. MERS shall have no rights whatsoever to any 
payments made on account of such 
mortgage loans, to any servicing rights 
related to such mortgage loans, or to any mortgaged properties securing such 
mortgage loans. MERS agrees not to assert any rights (other than 
rights specified 
in the Governing Documents) with respect to such mortgage loans or mortgaged 
properties. References herein to "mortgage(s)" and "mortgagee of record” shall 
include deed(s) of trust and beneficiary under a deed of trust and any other form 

of security instrument under 
applicable state law.


In the case of In re Vargas, 396 B.R. 511, 520 (Bankr.C.D.Cal., 2008) , the Court stated:


MERS is not in the business of holding promissory notes. (fn 10: MERS, 
Inc. is 
an entity whose sole purpose is to act as mortgagee of record for mortgage loans 
that are registered on the MERS System.  This system is a national electronic 
registry of mortgage loans, itself owned and operated by MERS, Inc.'s parent 
company, MERSCORP, Inc.) 


In the case of In re Sheridan, Case No. 08-20381-TLM (Bankr.Idaho, 2009)  MERS moved for relief from the stay.  The Court stated that MERS “Counsel conceded that MERS is not an economic “beneficiary” under the Deed of Trust.  It is owed and will collect no money from Debtors under the Note, nor will it realize the value of the Property through foreclosure of the Deed of Trust in the event the Note is not paid.”   The Court stated “Further, the Deed of Trust's designation of MERS as “beneficiary” is coupled with an explanation that “MERS is . . . acting solely as nominee for Lender and Lender's successors and assigns.”   The Court stated “Even if the proposition is accepted that the Deed of Trust provisions give MERS the ability to act as an agent (“nominee”) for another, it acts not on its own account.  Its capacity is representative.”


In Landmark National Bank v. Kesler, 216 P.3D 158 (Kansas, 2009), the Kansas Supreme Court extensively analyzed the position of MERS in relation to the facts in that case and other non-binding court cases and concluded that MERS is only a digital mortgage tracking service.  (At page 168)  The Court recited that MERS never held the promissory note, did not own the mortgage instrument (though the documents identified it as “mortgagee”), that it did not lend money, did not extend credit, is not owed any money by the mortgage debtors, did not receive any payments from the borrower, suffered no direct, ascertainable monetary loss as a consequence of the litigation and consequently, has no constitutionally protected interest in the mortgage loan. 


Christopher L. Peterson, Associate Professor of Law, University of Florida, testified at a hearing before the U.S. Senate Committee on Banking, Housing, and Urban Affairs Subcommittee on Securities, Insurance, and Investment and stated:
 


MERS is merely a document custodian. . . . The system itself electronically tracks 
ownership and servicing rights of mortgages. . . . The parties obtain two principal 
benefits from attempting to use MERS as a “mortgagee of record in nominee 
capacity.” First, under state secured credit laws, when a mortgage is assigned, 
the assignee must record the assignment with the county recording office, or risk 
losing priority vis-à-vis other creditors, buyers, or lienors. Most counties charge a 
fee to record the assignment, and use these fees to cover the cost of maintaining 
the real property records.  Some counties also use recording fees to fund their 
court systems, legal aid organizations, or schools. In this respect, MERS’ role in 
acting as a mortgagee of record in nominee capacity is simply a tax evasion tool. 
By paying MERS a fee, the parties to a securitization lower their operating costs. 
The second advantage MERS offers its customers comes later when homeowners 
fall behind on their monthly payments.   In addition to its document custodial role, 
and its tax evasive role, MERS also frequently attempts to bring home foreclosure 
proceedings in its own name.  This eliminates the need for 
the trust—which 
actually owns the loan—to foreclose in its own name, or to reassign the loan to 
a 
servicer or the originator to bring the foreclosure. 


R.K. Arnold, Senior Vice President, General Counsel and Secretary of Mortgage Electronic Registration Systems, Inc., stated:


MERS® will act as mortgagee of record for any mortgage loan registered on the 
computer system MERS® maintains, called the MERS® System. It will then 
track servicing rights and beneficial ownership interests in those loans and 
provide a platform for mortgage servicing rights to be traded electronically among 
its members without the need to record a mortgage 
assignment in the public land 
records each time. . . . Members pay annual fees to belong and transaction fees to 
execute electronic transactions on the MERS® System. . . . A mortgage note 
holder can sell a mortgage note to another in what has become a gigantic 
secondary market. . . . For these servicing companies to perform their duties 
satisfactorily, the note and mortgage were bifurcated. The investor or its designee 
held the note and named the servicing company as 
mortgagee, a structure that 
became standard. . . . When a mortgage loan is registered on the  MERS® System, 
it receives a mortgage identification number (MIN). The borrower executes a 
traditional paper mortgage naming the lender as mortgagee, and the lender 
executes an assignment of the mortgage to MERS®. Both documents are executed 
according to state law and recorded in the public land records, making MERS® 
the mortgagee of record. From that 
point on, no additional mortgage assignments 
will be recorded because MERS® will remain the 
mortgagee of record 
throughout the life of the loan. . . . MERS® keeps track of the new servicer 

electronically and acts as nominee for the servicing companies and investors. 
Because MERS® remains the mortgagee of record in the public land records 
throughout the life of a loan, it eliminates the need to record later assignments in 
the public land records.  Usually, legal title to the property is not affected again 
until the loan is paid and the mortgage is released. 


(R.K. Arnold, Yes, There is Life on MERS, Prob.& Prop., Aug. 1997, at p.16; 


http://www.abanet.org/genpractice/magazine/1998/spring-bos/arnold.html)

Courts around this country are clearly recognizing that MERS is not an owner of the promissory note and that it is also only a mortgagee in name alone and has no beneficial interest in the mortgage instrument. Landmark National Bank v. Kesler, 216 P.3D 158 (Kansas, 2009);  Mortgage Electronic Registration System, Inc. v. Southwest Homes of Arkansas, 08-1299 (Ark. 3/19/2009) (Ark., 2009)    MERS own website says as much.  Therefore, any claimed assignment of mortgage from MERS to anyone else and then leading up to the Plaintiff could not transfer an interest in the promissory note; it could not even transfer an enforceable interest in the mortgage instrument and certainly is not a basis for foreclosure.

B.
SUMMARY JUDGMENT IS INAPPROPRIATE 


WHEN DISCOVERY IS PENDING


1. 
Law


Where discovery is not complete, the facts are not sufficiently developed to enable the trial court to determine whether genuine issues of material facts exist. See Singer v. Star, 510 So. 2d 637, 639 (Fla. 4th DCA 1987). Thus, where discovery is still pending, the entry of Summary Judgment is premature. See Smith v. Smith, 734 So. 2d 1142, 1144 (Fla. 5th DCA 1999)("Parties to a lawsuit are entitled to discovery as provided in the Florida Rules of Civil Procedure including the taking of depositions, and it is reversible error to enter summary judgment when discovery is in progress and the deposition of a party is pending."); Henderson v. Reyes, 702 So. 2d 616, 616 (Fla. 3d DCA 1997)(reversing the entry of Summary Judgment where depositions had not been completed and a request for the production of documents was outstanding.); Collazo v. Hupert, 693 So. 2d 631, 631 (Fla. 3d DCA 1997) (holding that a trial court should not entertain a motion for summary judgment while discovery is still pending); Spradley v. Stick, 622 So. 2d 610, 613 (Fla. 1st DCA 1993); Singer v. Star, 510 So. 2d 637 (Fla. 4th DCA 1987). 


2. 
Argument


On May 25, 2010, Defendant's counsel, George Gingo, propounded a Request for Production to the Plaintiff a copy of which is attached hereto as Exhibit A.  That discovery has not been answered by the Plaintiff.

C.
SUMMARY JUDGMENT IS INAPPROPRIATE WHEN


MATERIAL FACTUAL DISPUTES EXIST


1. 
Legal Standard for Summary Judgment


The requirements for filing a motion for summary judgment and the standard

for considering the motion are set forth by Rule 1.510(c), Fla.R.Civ.P:


The motion shall state with particularity the grounds upon which it


is based and the substantial matters of law to be argued and shall


specifically identify any affidavits, answers to interrogatories,


admissions, depositions, and other materials as would be


admissible in evidence ("summary judgment evidence") on which


the movant relies. The movant shall serve the motion at least 20


days before the time fixed for the hearing, and shall also serve at


that time copies of any summary judgment evidence on which the


movant relies that has not already been filed with the court. The


adverse party shall identify, by notice mailed to the movant's


attorney at least 5 days prior to the day of the hearing, or delivered


no later than 5:00 p.m. 2 business days prior to the day of the


hearing, any summary judgment evidence on which the adverse


party relies. To the extent such summary judgment evidence has


not already been filed with the court, the adverse party shall serve


copies on the movant by mailing them at least 5 days prior to the


day of the hearing or by delivering them to the movant's attorney


no later than 5:00 p.m. 2 business days prior to the day of hearing.


The judgment sought shall be rendered forthwith if the pleadings,


depositions, answers to interrogatories, admissions, affidavits, and


other materials as would be admissible in evidence on file show that


there is no genuine issue as to any material fact and that the moving


party is entitled to a judgment as a matter of law. A summary


judgment, interlocutory in character, may be rendered on the issue


of liability alone although there is a genuine issue as to the amount of 


damages.


Summary judgment is only proper when there are no genuine issues of

material fact and when the moving party is entitled to judgment as a matter of

law. Fla. R. Civ. P. 1.510(c); Volusia County v. Aberdeen at Ormond Beach, L.P.,

760 So. 2d 126, 130 (Fla. 2000).  


A. 
The moving party must show the absence of material fact



beyond the slightest doubt.


“Generally, ‘[t]he party moving for summary judgment has the burden to

prove conclusively the nonexistence of any genuine issue of material fact.’” Krol

v. City of Orlando, 778 So. 2d 490, 92 (Fla. 5th DCA 2001), (citing City of Cocoa

v. Leffler, 762 So. 2d 1052, 1055 (Fla. 5th DCA 2000) (citing Holl v. Talcott, 191

So. 2d 40, 43 (Fla. 1966))). The court must draw every possible inference in favor

of the nonmoving party. Kitchen v. Ebonite 6 Recreation Ctrs., Inc., 856 So.

2d 1083, 1085 (Fla. 5th DCA 2003). The slightest doubt will bar an entry of

summary judgment. Mivan (Florida), Inc. v. Metric Constructors, Inc., 857

So. 2d 901, 902 (Fla. 5th DCA 2003).


B. 
If the movant fails to meet its burden, non-moving party has



no duty to rebut.


It is the movant’s burden to prove the nonexistence of genuine issues of

material fact, “and the burden of proving the existence of such issue is not

shifted to the opposing party until the movant has successfully met his burden.”

Nard, Inc. v. DeVito Contracting & Supply, Inc., 769 So. 2d 1138, 1140 (Fla. 2d

DCA 2000) (quoting Holl, supra, at 44)


C. 
Movant’s grounds must be stated with particularity.


A summary judgment motion’s failure to state legal and factual grounds with particularity is fatal to the motion, and any summary judgment granted in such circumstances will generally be reversed. Lee v. Treasure Island Marina, Inc.,

620 So. 2d 1295, 1297 (Fla. 1st DCA 1993) (“the obvious purpose of this rule is to

eliminate surprise and to provide the parties a full and fair opportunity to argue

the issues.”); Finn v. Lee County, 479 So. 2d 246 (Fla. 2d DCA 1985) (summary

judgment reversed when theory on which movant proceeded not stated in

summary judgment motion); City of Cooper City v. Sunshine Wireless Co. Inc.,

654 So. 2d 283 (Fla. 4th DCA 1995) (summary judgment reversed where

appellant did not receive notice of certain issues addressed at the summary

judgment hearing.) Failure to state factual and legal grounds with particularity is

fatal to a summary judgment motion.


2.
Analysis that Plaintiff failed to meet its burden 



on a motion for summary judgment


In order to foreclose a Mortgage, Plaintiff must own and hold the Note and

Mortgage, and must show that the borrower is in default on its obligation under

the Note. Law Office of Stern v. Security Nat. Corp., 969 So.2d 962 (Fla., 2007)

(Elements of a mortgage foreclosure action are: first, the claimant must be the owner and holder of the note and mortgage; second, the mortgagee has defaulted on that note and mortgage.); Your Const. Center, Inc. v. Gross, 316 So.2d 596 (Fla. 4th DCA, 1975)


A. 
The Plaintiff Failed to Provide Defendant with the 



Motion for Summary Judgment and Affidavits in Support


On May 25, 2010, Defendant's new counsel, George Gingo, spoke by telephone to Defendant's prior counsel Steven Matzuk (substitution occurred May 24, 2010).  Mr. Matzuk stated that he had not received any documents relating to the pending Motion for Summary Judgment other than the notice of hearing.  Mr. Matzuk also stated that he had sent a letter to Plaintiff's counsel confirming same.  (Exhibit B)


B.
The Defendants Claimed Original Note is in Dispute


Defendant John   Doe's affidavit in opposition to the Plaintiff's Motion for Summary Judgment establishes that he reviewed the subject original Note in the Court file and he determined that it does not contain his original signature. Further, he stated that he did not sign the subject original Note in the court file.  (Exhibit C, Affidavit of John   Doe in Opposition to Motion for Summary Judgment.)



§ 671.201, Fla. Stat. (2009) states in part:


(21)
"Holder" means: 



(a)  The person in possession of a negotiable instrument that is 



payable either to bearer or to an identified person that is the person in 


possession; or 



(Emphasis mine)


 § 673.5011, Fla. Stat. (2009), which states in part:


(c)  
Without dishonoring the instrument, the party to whom presentment is 


made may: 



1.  Return the instrument for lack of a necessary indorsement; or 



2.  Refuse payment or acceptance for failure of the presentment to

 

     comply with the terms of the instrument, an agreement of the

 

     parties, or other applicable law or rule. 


The obligation of an issuer of a note owes that obligation to a person entitled to enforce the instrument or to an indorser who paid the instrument under Florida Statutes § 673.4151. (§ 673.4121, Fla. Stat. (2009))  A transfer of possession of a bearer instrument is sufficient to transfer enforceable rights in the instrument. (§ 673.2011(2), Fla. Stat. (2009))  That stands in stark contrast to a promise or order that is payable to order, which means that it is payable to the identified person. ( § 673.1091(2), Fla. Stat. (2009))   In the case of an instrument payable to a specifically identified person – such as in the case here - transfer of possession of the instrument along with an indorsement is necessary.
 (§ 673.2011(2), Fla. Stat. (2009) & § 673.2031(3), Fla. Stat. (2009))  Without that necessary indorsement, the transferee still receives an enforceable interest – however, it's not enforceable against the issuer, rather, the enforceable interest is the specifically enforceable right to the unqualified indorsement of the transferor.
  (§ 673.2031(3), Fla. Stat. (2009))   § 673.2031(1), Fla. Stat. (2009), provides that an instrument is transferred when it is delivered by a person other than its issuer for the purpose of giving to the person receiving delivery the right to enforce the instrument. 


The trial court is not permitted to simply assume that the plaintiff was the holder of the note in the absence of record evidence of such. BAC Funding Consortium Inc. ISAOA/ATIMA v. Jean-Jacques, Case No. 2D08-3553 (Fla. App. 2/12/2010) (Fla. App., 2010) 


The Note is on paper that is 8 ½ inches by 11 inches.  There is open space on the last page of 5 inches by 8 ½ inches, for a total area of 42.5 square inches.  There is ample room on the Note for multiple  indorsements.   There are two documents the Plaintiff filed that it presumably intends to act as allonges.  The mere fact that there are two, the second of which appears to be a copy of the first and which contains an additional indorsement is evidence that they were not permanently affixed to the Note as the second one was obviously sent off somewhere for indorsement without the Note.  Additionally, the information on the allonges is highly suspect as the words go off in different directions as if they were cut and pasted onto the document, bringing their authenticity into question.  No signature line or signature on any indorsement on any allonge is aligned with the words “Citizens Trust Mortgage Corporation”.  Thus raising a factual issue for the jury as to the authenticity of the indorsement signatures.


There is very little law in the entire body of American jurisprudence to which this Court could look to for guidance when deciding matters dealing with allonges.  A search on Westlaw reveals that the entire universe of Florida cases, both in State and

Federal courts, is limited to two cases: Booker v. Sarasota, Inc., 707 So. 2d 886 (Fla 1st DCA 1998) and In re Canellas, 2010 WL 571808 (Bankr. M.D. Fla. Feb. 9,2010). {note especially the late date on the Canellas case} Moreover, a search of the word "allonge" on Westlaw for the entire American judicial system, both State and Federal, reveals only 274 documents. It should be noted, however, that the vast majority of these cases only mention allonges in passing, most often reciting the Black's Law Dictionary definition of an allonge in the footnote of the decision or simply making reference to an allonge when reciting the facts of the case. According to the only Florida appellate case which deals with these ancient documents, "[a]n allonge is a piece of paper annexed to a negotiable instrument or promissory note, on which to write endorsements for which there is no room on the instrument itself. Such must be so firmly affixed thereto as to become a part thereof." Booker, 707 So. 2d at 886 (Fla 1st DCA 1998). See also U.S. Bank National Association v. Weigand, 2009 WL 1623764 (Conn. Super. 2009); P&B Properties 1, LLC v. Owens, 1996 WL 111128 (Del. Super. 1996). Furthermore, while "Florida's Uniform Commercial Code does not specifically mention an allonge, [the Code] notes that 'for purposes of determining whether a signature is made on an instrument, a paper affixed to the instrument is made part of the instrument.' Fla. Stat. §673.2041(1) (1995)." Booker, 707 So. 2d at 886 (Fla. 1st DCA 1998).   Amazingly, very few opinions in the entire country delve into actual substantive matters regarding allonges and there is scant direction in these opinions on the technical and legal requirements particular to allonges. As exhibited by the facts of this case, and as would be shown by a review of the hundreds of thousands of foreclosure cases filed across the state and country, allonges are being used to show evidence of ownership of debts when this "evidence" may not be authorized by any law.  In any event, it is clear that the “allonges” in this case were not permanently attached to the Note and cannot under any circumstance be deemed a legitimate allonge – presenting a clear a jury issue as the indorsements are at issue.  Riggs v. Aurora Loan Services, LLC (4th DCA, Florida No. 4D08-4635 April 21, 2010).


C. 
The Defendants pleadings, without more, do not entitle Plaintiff to relief.


The Defendant's denied each and every allegation of the Complaint.  Even had the defendant been in default, a defendant in default admits only those facts that are well-pleaded, not conclusions of law or forced inferences. North Am. Accident Ins. Co. v.

Moreland, 60 Fla. 153, 53 So. 635 (1910) (conclusions of law, facts not well

pleaded, and forced inferences are not admitted by a default judgment); Board of

Regents v. Stinson-Head, Inc., 504 So.2d 1374 (Fla. 4th DCA 1987) (party in

default admits only the well-pleaded facts); Williams v. Williams, 227 So.2d 746

(Fla. 2d DCA 1969) (defendant who suffers default admits only well-pleaded

facts.) Accordingly, if the Complaint fails to state well-pleaded facts that entitle

the Plaintiff to relief, then the Plaintiff must go outside the pleadings to meet its

burden on summary judgment.


D. 
Plaintiff’s affidavit of James Cox is insufficient to meet its burden as to 


any default of the Defendant.


The affidavit Plaintiff relies on to support its Motion (Affidavit in Support of Motion for Final Summary Judgment) does not address the essential elements of its claim and are not legally sufficient to support an entry of judgment. The Rule states the requirements for affidavits in support of a summary judgment motion:


Supporting and opposing affidavits shall be made on personal knowledge, shall 
set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith. The court may permit affidavits to 
be supplemented or opposed by depositions, answers to interrogatories, or by 
further affidavits.  Rule 1.510 (e), Fla. R. Civ. P. 


The Affidavit of James Cox, submitted by Plaintiff in support of its motion, does not meet these requirements.



(1) 
Plaintiff’s affidavit of  James Cox is not made on Personal 




Knowledge.


Simply stating that an affidavit is made on personal knowledge is legally

insufficient. Iglesia v. City of Miami Beach, 487 So. 2d 1205 (Fla. 3d DCA 1986),

rev. denied, 494 So. 2d 1151 (Fla. 1986). 


In this case, the Affidavit of James Cox reveals that his statements are based upon multiple levels of hearsay.  In particular, he states that “The Plaintiff uses a computer system to keep track of all of its loans.   The computer keeps track of all incoming payments and outgoing disbursements.  The computer system is highly accurate and handles thousands of loans.”  (James Cox affidavit, para. 3)  He does not state what his job is – in fact, the reference to his position is as follows “That he is the  for the plaintiff herein, . . .”  (James Cox affidavit, para. 5)  The James Cox affidavit clearly belies the fact that someone or something else opens the mail and enters data into the computer system, and relies upon someone else's personal knowledge for his claims. Therefore, the affidavit lacks the “personal knowledge” required, inspite of its assertion to the contrary.


Plaintiff amended the Affidavit of James Cox with a “Supplemental Affidavit”.  In this document James Cox now reveals that loan records are not prepared by him, but rather by other persons with knowledge.  (James Cox Supplemental Affidavit, para. 4)



(2)
Plaintiff’s affidavit of James Cox relies on business records that are 


not sworn, certified, or attached to the affidavit.


The Rule provides that: “Sworn or certified copies of all papers or parts

thereof referred to in an affidavit shall be attached thereto or served therewith.”

Rule 1.510 (e), Fla. R. Civ. P. 


The James Cox affidavit expressly refers to, and entirely relies upon, the business records of the Plaintiff, yet no sworn or certified copies of those records are attached. Because the Affidavit fails to comply with the requirements of the Rule, it may not be used to support an entry of judgment.  In CSX Transp., Inc. v. Pasco County, 660 So. 2d 757 (Fla. 2d DCA 1995) the appellate court reversed an entry of summary judgment where the affiant in support of the motion witness based his statements on reports, but failed to attach reports to affidavit. That court stated:


CSX argues Baldwin's affidavit does not comply with the requirements of 



Florida Rule of Civil Procedure 1.510(e), which requires that an affidavit be 
made on personal knowledge of the affiant and affirmatively show the affiant 


is competent to testify to the matters in the affidavit. We agree. Baldwin merely 
recites a general familiarity with the ByPass project, but gives no basis for his 
ultimate conclusion that construction on the railroad crossing had not begun by 
February 19, 1991. Morris' affidavit suffers from the same and an additional 
defect. Morris does not say his conclusion that construction on the crossing had 
not begun is based on personal knowledge. 
He indicates it is based on 
examination of reports that are not attached to the affidavit. Thus, the affidavit is 
based on hearsay and is not sufficient to support summary judgment. Id at 759.


Similarly, in Zoda v. Hedden, 596 So. 2d 1225 (Fla. 2d DCA 1992), the Second District reversed an entry of summary judgment where the only record evidence was an affidavit, relying on records which were neither attached nor authenticated.  In reversing that entry of judgment, the Court stated:


[Affiant] did not state the facts upon which his personal knowledge of the 
transactions was based except for his review of the public records. Also, 



there were no certified copies of the public records attached to Mr. Smith's 
affidavit. Authentication of evidence is a condition precedent to its 
admissibility. 
§ 90.901, Fla. Stat. (1989).  Since Mr. Smith is not a custodian of 
the public records, he is unable to authenticate the documents referred to in his 
affidavit. Therefore, Mr. Smith is not competent to testify to the matters contained 
in his affidavit as is required by rule 1.510(e). Moreover, 
since no copies of the 
public 
records were presented to satisfy the hearsay exceptions of sections 
90.803(8) and 
(14), Florida Statutes (1989), his affidavit was based upon hearsay 
and was incompetent to support summary judgment.  Id. at 1226. 


Similarly, the James Cox affidavit shows that the affiant’s purported

“personal knowledge” of the facts at issue comes only from business records –

there is no other allegation to show where the affiant could have gleaned such information. The James Cox affidavit also fails to attach the “sworn or certified” copies of the records as expressly required by the Rule.  Like the affidavits in Zoda, the James Cox affidavit is incompetent to support entry of judgment, and the judgment should be denied.


Likewise, in Crosby v. Paxson Elec. Co., 534 So.2d 787 (Fla. 1st DCA 1988), the district court reversed an entry of summary judgment, supported by an

affidavit which rested solely on records that were not attached to the affidavit:


Russo's affidavit, upon which Paxson relies, merely stated that “according to 
the records of FECO, such installation was performed for Kaiser by its 
subcontractor, United Riggers.” The records referred to are not attached to 
the affidavit, and the statement by the affiant does not amount to an 
unequivocal assertion based upon personal knowledge that it was United 
Riggers 
and not Paxson who actually installed the conduit and cables; thus, the affidavit is 
insufficient to carry appellee’s burden.  Id. At 788-9.


In this case, where plaintiff relies on an affidavit, which in turn refers to

business records that have not been provided to the court and have not been

sworn or certified, the affidavit should be disregarded. The motion for summary judgment, therefore, should be set aside because without the evidence necessary to support the affidavit, Plaintiff has failed to meet its burden to prove the absence of material fact.



(3)
Plaintiff’s affidavit of James Cox fails to establish the admissibility 


of the business records relied upon.


When considering business records in support as summary judgment

evidence, the trial court must first determine whether those records are

admissible under Florida’s evidence code provision governing the admissibility of

such records, § 90.803(6), Fla. Stat. (2009)   In Thompson v. Citizens Nat’l Bank of Leesburg, 433 So.2d 32, 33 (Fla. 5th DCA 1983), the court reversed a summary judgment entered on the support of an affiant who relied on business records, but could not lay the foundation for admissibility of those business records. Specifically, the affidavit in the Thompson case:


In support of its motion for summary judgment, FDIC filed an affidavit… 



[The affiant] had been employed by FDIC in the capacity of liquidator for 
Metro 
33 Bank. [Affiant] alleged that he was in custody of the business records 
of the bank relating to the note and indebtedness and that $7,369.40 remained due. 
He also stated that Thompson failed to make the payments due July 4, 1981, and 
thereafter.  Id. at 32-3.  


The Thompson court determined that the affiant should have sworn facts to show “that the bank records were complete or correct and were kept under his supervision and control. “ Id., citing § 90.803(6), Fla. Stat. (2009)   In order to meet the “usual business practices” element for a business records foundation, the witness must be shown to be “either in charge of the activity constituting the usual business practice or is well enough acquainted with the activity to give the testimony.” Alexander v. Allstate Ins. Co., 388 So.2d 592, 593 (Fla. 5th DCA, 1980); Mastan Co., Inc. v. American Custom Homes, Inc., 214 So.2d 103 (Fla. 2d DCA 1968); Holt v. Grimes, 261 So.2d 528 (Fla. 3d DCA 1972). 


The “custodian or other qualified witness” testifying as to the records kept by a particular business must be “acting within the scope of that business.” Johnson v. DHRS, 546 So.2d 741, 743. (Fla. 1st DCA 1989).  There must also be “some proof that practice was followed in the particular circumstance.”  Alexander at 593; citing Bernstein v. Liberty Mutual Insurance Company, 294 So.2d 63 (Fla. 3d DCA 1974).


In this case, the James Cox affidavit does not state that the records in question are kept under James Cox’s “supervision and control” or that he was “in charge of the activity… or well enough acquainted with the activity” of the Plaintiff or the servicer.  In fact, the affidavit does not state his position whatsoever, and it states “That he is the    for the plaintiff herein, . . .”  (James Cox Affidavit, para. 5)   It does not show that he was acting in the scope of the Plaintiff’s business.  


Accordingly, the James Cox affidavit fails to lay the foundation for the admission of the business records under § 90.803(6). The records were not authenticated as correct; they were not kept under the affiant’s supervision or control; there was no evidence the affiant was in charge of the business activity or was sufficiently familiar with it; there was no evidence the affiant was acting in the scope of Plaintiff’s business; and there was no evidence that the records in this particular instance were kept as part of Plaintiff’s regular course of business; there was no evidence that affiant opened the mail and entered the transactions into the computer; there was no evidence that the computer system properly applied payments to the correct account, or of the various designated sub accounts for principal, interest, collection costs, etc.  The business records are therefore inadmissible as hearsay, and James Cox may not offer testimony or affidavits based on their contents. Humphrys v. Jarrell, 104 So. 2d 404, 409 (Fla. 2d DCA 1958)(“Allegations in an affidavit that set forth incompetent and inadmissible matter, such as hearsay or opinion testimony, that would be inadmissible at trial, should be disregarded by the trial court.”)



(4) 
Plaintiff’s affidavit of James Cox states mere conclusions and 



opinions rather than admissible facts.


The James Cox Affidavit contains no more than conclusions of law, inadmissible statements of ultimate fact, hearsay from inadmissible business records, and recitations of boilerplate language without any specific factual basis for the Court to determine their credibility. Such conclusory statements are legally insufficient to support a Motion for Summary Judgment. Dean v. Gold Coast Theatres, Inc., 156 So. 2d 546 (Fla. 2d DCA 1963)(“Statements of ultimate facts in an affidavit in support of a motion for summary decree are of no weight.”) Accordingly, these statements, made without any factual basis or support, should be given no weight and the Motion denied to the extent it relies upon the Affidavit.



(5)
Plaintiff’s failure to comply with Rule 1.510 (e) violates




Defendant’s constitutional right to a trial on the merits.


The failure of Plaintiff to provide admissible evidence, in the form of sworn or certified records attached to the affidavit and duly authenticated, violates

Defendant’s constitutional right to a trial on the merits of the Plaintiff’s claim.

In Bifulco v. State Farm Mut. Auto. Ins., 693 So. 2d 707, 709 (Fla. 4th DCA

1997), the court warned that the strict requirements of the rule should not be

ignored:


We note at the outset that a trial court, in passing upon a motion for


summary judgment, is bound by the procedural strictures inherent


in Fla.R.Civ.P. 1.510, in this instance rule 1.510(e), which mandates


that copies of all papers or parts thereof used to support or oppose a


motion for summary judgment shall be sworn to or certified…. the


procedural strictures inherent in the Florida Rules of Civil


Procedure governing summary judgment must be observed… The


procedural strictures are designed to protect the constitutional right


of the litigant to a trial on the merits of his or her claim. They are


not merely procedural niceties or technicalities.


The Bifulco court reversed an entry of judgment where Plaintiff failed to

attach a sworn, certified copies of documents to its affidavit. In this case, where

Plaintiff’s affidavit suffers an identical defect, the Plaintiff’s motion for summary

judgment should have been denied.  


WHEREFORE, Defendants prays that this Honorable Court deny Plaintiff’s Motion for Summary Judgment and for such other and further relief as this Honorable Court deems necessary and just. 

Respectfully Submitted,

May 25, 2010

______________________

George Gingo, FBN 879533

P.O. Box 838

Mims, Florida  32754

321-264-9624 Office

321-383-1105 Fax

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been furnished by Fax to Plaintiff's counsel at 954-571-2033 and by U.S. Mail, this 25th day of May, 2010, to Kelley Cramer, 9204 King Palm Drive, Tampa, Florida  33619-1328.

_____________________

George Gingo

�	Subprime Mortgage Market Turmoil: Examining the Role of Securitization, � HYPERLINK "http://banking.senate.gov/public/index.cfm?FuseAction=Files.View&FileStore_id=4f40e1b9-ec5b-4752-ba8f-0c14afc44884"��http://banking.senate.gov/public/index.cfm?FuseAction=Files.View&FileStore_id=4f40e1b9-ec5b-4752-ba8f-0c14afc44884�� HYPERLINK "http://banking.senate.gov/public/index.cfm?FuseAction=Files.View&FileStore_id=4f40e1b9-ec5b-4752-ba8f-0c14afc44884"��. (At page 6 -8)�


�	An "indorsement" means a signature, other than that of a signer as maker, drawer, or acceptor, made on an instrument for the purpose of negotiating the instrument. (§ 673.2014(1), Fla. Stat. (2009))   


�	Addressing the same issue, the Court in the case of In re Kang Jin Hwang, 396 B.R. 757, 763 (Bankr.C.D.Cal., 2008) stated “The transfer of a negotiable instrument has an additional requirement: the transferor must indorse the  instrument to make it payable to the transferee.”     In the case of In re Wilhelm, Case No. 08-20577-TLM (Bankr.Idaho, 2009) the Court recognized that if the note instrument, by its terms, is not payable to the transferee, then before the transferee can enforce it the transferee must account for possession of the unindorsed instrument by proving the transaction through which the transferee acquired it. (At page 18)  The Court in In re Carlyle, 242 B.R. 881 (Bankr. E.D.Va., 1999) came to the same conclusion at page 887 of the Opinion.
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